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Battery Steamship Corp. vs. The U.S.A. 


DaTE 
Jun 24,69 
Jul 7/69 


May 12-72 
Jan. 10-73 


Apr. 5,73 
Jun. 19-73 


Jul. 11,73 


69 Civil 2736 
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Relevant Docket Entries. 


PROCEEDINGS 
Filed complaint and issued summons. 


Filed stip and order that defts is not re- 
quired to answer to the until 30 
days after written notice for pltf requiring 
such Ryan J. 


Filed pltffs notice of deposition. 


Filed Interrogatories propounded by pltf. 
to deft. U.S.A. 


Filed deft’s U.S.A. affdvt. and notice of 
motion Re: Dismissing the action, ete. 
Ret. 6-29-73. 


Filed Pltffs Notice of Cross-Motion for Sum- 
mary Judgment Against Deft U.S.A. be- 
fore Judge Metzner at time & place set by 
Court re: strike affirmative of defense of 

release, etc. 


Daws 
Sep. 26-78 
Sep. 26-73 
Sep. 27-7 
Oct. 24-73 
May 8-73 
Nov. 15-7 
11-21-73 


05-01-75 


05-23-75 


06-09-75 


06-09-75 
06-20-75 
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Relevant Docket Entries. 


PROCEEDINGS 
Filed deposition of Norton Crockett. 
Filed Opinion #39857-deft. US. motion for 


summary judgment is granted. Pltff’s 
cross-motion for summary judgment 


striking the affirmative defense is denied. 
So ordered.—Metzner, J. (m/n). 


Filed JupamMent—Orperep anp Decreep that 
deft. USA have summary judgment against 
pltf. dismissing complaint. Clerk. mn/en- 
tered on docket 9-28-73. 

Filed plaintiff's notice of appeal to the 
USCA for the 2nd Cireuit from judgment 
filed Sep-27-73—mailed copy to US Atty. 
Gilbert S. Fleischer, 26 Fed. Plaza, NYC 
10007 on 10-29-73. 


Filed plaintiff's opposing affidavit to motion 
to dismiss the amended complaint; memo. 
of law in support. 


Filed reply affidavit in support of motion to 
dismiss on behalf of Deft. Refineria 
Panama, S.A. (filed in et on May 10-72) 


Filed notice that the record on appeal has 
been certified and transmited to the USCA 


PRE-TRIAL CONFERENCE HELD BY Metzner, J. 


Filed pltf’s notice to take deposition of Ed- 
ward Lilly, a witness. 


Filed true copy of USCA order with opinion 
attached that the judgment of the D.C. is 
reversed and that the action be remanded 
to D.C. for further proceeedings in ae- 
cordance with the opinion of C.A. and with 
costs taxed against the appellee. Docketed 
as judgment #75,517 (on 6-11-75) m.n. 


Case reopened. 


Non-sury trial begun before Metzner, J. and 


concluded. Decision reserved. 


DaTE 


06-26-75 


08-25-75 


09-09-75 


09-17-75 


10-09-75 
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Relevant Docket Entries. 
PROCEEDINGS 


Filed deft. USA’s reply to pltf’s trial memoran- 
dum. 


Filed Oprnton #42995 . . . At the trial, evi- 
dence of mutual mistake was presented, ete. 
Battery’s remedy was to seek recovery from 
Refineria, but it failed to do so in a timely 
manner. The complaint is dismissed. So 
ordered.—Metzner, J. 

Filed AMENDMENT to OPINION #42995 correct- 


ing page 6, line 8 as indicated.—Metzner, J. 
(attached to Original opinion) 


Filed Judgment and order that the complaint is 
dismissed against the USA and further ordered 
that the word “Bartery” at line 6 of the opin- 
ion $42,995 be changed to read “MSTS”—this 
judgment consented to.—Metzner, J. Judg- 
ment entered—CLERK. 


Filed pltf’s notice of appeal to the USCA for 
the 2nd Circuit from judgment entered on 
9-17-75 


Filed post trial memorandum of law on behalf 
of pltff. 


Filed pre-trial brief of deft. U.S.A. 


Filed trial memorandum of law on behalf of 
pltff. 


Filed Deposition of A. Dan Klyver. 
Filed Deposition of Hammond L. Cederholm. 


Filed Agreed statement of facts on consent. 


Filed deposition of Edward N. Lilly. 


A TRUE COPY 
Raymonp F. BuRGHARDT, Clerk 
By (lIllegible) 
Deputy Clerk 
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Agreed Statement of Facts with Exhibits. 
The following facts are not disputed by either party. 


1, The SS Ewe owned by plaintiff Battery Steam- 
ship Corp., a New York corporation, with offices in New 
York, was anchored in Colon Bay, Republic of Panama, 
on 25 June 1967. 


2. While the SS ELwetu was at proper anchor in Colon 
Bay, Republic of Panama, on June 25, 1967, she was 
receiving fuel oil from the tank barge Ormsar No. 4, owned 
by Refineria Panama, S.A., whic? was tied up to the port 
side of the SS Etwe tt. 


3. During the fueling operation, Ormsar No. 4 repeatedly 
struck and damaged the port side of the SS Eiwez. 


4. Defendant, United States of America, through its 
Department of Navy, Military Sea Transportation Service, 
arranged for and ordered the fuel and paid Refineria 
Panama, S.A. for it. 


5. Refineria Panama S.A. is a private corporate entity 
engaged in supplying fuel oils to vessels and is not owned 
or operated by defendant, United States of America. 


6. At the time the SS Etwetx was being fueled, the vessel 
was on time charter to Department of Navy, Military 
Sea Transportation Service, pursuant to Contract No. 
N0003367TC421, a true copy of which is annexed as Exhibit 
A. 


7. The Contract N0003367TC421 was amended to inelude 
Amendments 1, 2 and 3 dated 22 November 1967, 4 June 
1968 and 7 August 1968, respectively, copies of which are 
contained in Exhibit A. 


da 
Agreed Statement of Facts with Exhibits. 


8. That Amendment No. 3 contains reference to a 
letter prepared by or on behalf of Battery Steamship Corp. 
dated August 5, 1968, a true copy of which is annexed as 
Exhibit B. 


9. That the letter of August 5, 1978 contains no men- 
tion of the claim for striking damage allegedly sustained 
by the SS Eiwett on June 25, 1967. 


10. George L. Kurpiel, a contract administrator at 
Military Sealift Command in March 1967, if called at trial, 
would testify as follows: 

That Article 8 of the MSTS Dry Cargo Time Charter 
(the charter applicable in this case) provides for payment 
by the Government to the shipowner for any damage sus- 
tained to the vessel while the vessel is loading or discharg- 
ing cargo or preparing to do so. 

He would further testify that the reason for this blanket 
liability on the Government’s part is that the Government 
either unloads the ship’s cargo itself with its own em- 
ployees or Government employees supervise and direct 
private stevedores to unload the cargo. 

He would further testify that Article 16, the fueling 
provision, provides for payment to the vessel owner for 
certain additional expenses incurred by the owner in tak- 
ing fuel. As Contract Administrator, it would be his 
opinion that these expenses would not include damage 
-aused by the negligence of Refineria in supplying the fuel. 

He would further testify that the letters identified at the 
deposition of Mr. Cedarholm were received by Military 
Sealift Command as well as the damage statements relating 
to the repairs. These were rejected by Military Sealift 
Command and returned to Battery Steamship as not a 
Government responsibility under the charter. 

Mr. Kurpiel would also testify that Article 8 and Article 
16 of the Charter Party were non-negotiable. 


6a 


Agreed Statement of Facts with Exhibits. 


The parties further agree that the stipulation of the 
above facts in no way constitutes a waiver of any legal 
rights of either party to this suit, and plaintiff does not 
agree with the interpretation of the Charter Party by Mr. 
Kurpiel. In fact, Messrs. Ceharholm and Klyver, plain- 
tiff’s witnesses, expressly deny that the Government is not 
responsible for damage sustained to the vessel during the 
fueling operation by the third party who had been ordered 
by the Government to refuel the SS ELwett. 


Dated: New York, New York, June 16, 1975. 


DovecHerty, Ryan, MAHONEY, 
PELLEGRINO & GIUFFRA 
Attorneys for Plaintiff 


By: s/ Ropert J. Grurrra 


Pau J. Curran 

United States Attorney 
Ginpert S. FLEISCHER 
Attorney in Charge 
Admiralty & Shipping Section 
Department of Justice 
Attorneys for Defendant 


By: s/ Terence Garcan 


Ta 
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Exhibit A, Contract No. N0003367TC421 with a = as oe idem. 
Amendments 1, 2 and 3. battered ag 


‘ 


sel of Amprira 
EX. 4 


DEPARTMENT OF THE NAVY Bai BI T 


Washington, ES. G., op Meren-2Gre 


¥ hereby certify that the annexed Time Charter. Party.Contract.. 


. NO003367TC421 with Amendments _1 through 3 forthe SS ELWELL entered. 


records..of the Military 


_Sealift Command, :‘Departmentof. the. Navy,..under.my..official. custody as... 


omfilexrpctive..Deputy. Contracting..Officer. “4 tg 5 


pais V. MULLEN ae ah 
fanaa th sc... USN... 
Octal ute) 
theory Sealift Command 


OFFICE OF THE SECRETARY 


J herebp certify that... JAMES Vv. MULLEN 


who signed the foregoing certificate, was at the time of signing 
Deputy Contracting Officer, Commander, SC, USN, Military Sealift.Cammand 
and that full faith and credit should be given his certification 


In testimonp whereof, J have hereunto 
set my hand and caused the Seal of the 
Navy Department to be affixed this 


ars iaiceny I AN er INE os seansesscctay, OID 


thousand nine hundred andseventy-two......... 


Richard J. C2lman 

Captain, JAGC, U. S. Navy 
Assistant Jucge Advocate Genera] 
(Military Law) 

For the Socretary of the Navy 


gh 
G 
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Exhibit A, Contract No. N0003367TC421 with 


MSTS FORM 4330-2 (REV. I-61) Amendments 1, 2 and 3. 
DEPARTMENT OF THE NAVY 
\% MILITARY SEA TRANSPORTATION SERVICE 


No) WASHINGTON 25, D. C. CONTRACT NO. 
Wa N0003367TC421 


TIME CHARTER PARTY 


1g 
jets 
CONTRACTOR AND ADDRESS: Battery Stenmship Corperet Tt 47? 
80 Broad Street sil 
New York, New York 10004 


‘“r 


CONTRACT FOR: TIME CHARTER OF VESSEL FOR SPECIFIED TIME 

This contract is entered into as a result of negotiation pursuant to the authority of Title 10 U. S. Code 2304(a) (10): 
and nay necemsary determinations and findings, or other supporting atatement of justification, prescribed by that Act or 
by the Armed Services Provurement Regulation have been made. 

The supplies and services to be obtained by this instrument are chargeable to the following allotments, the eveilable 
balances of which are sufficient to cover the cost of the same 
AGENCY: MILITARY SEA TRANSPORTATION SERVICE 
APPROPRIATION: NAVY INDUSTRIAL FUND, 17X4912.3302 
EXPENDITURE ACCOUNT: 45000 
ACTIVITY: 62387 


THIS CHARTER PARTY, eatered into this_ 27th _day of March 19 67__, at Washington, D. C., 
by aod between THE UNITED STATES OF AMERICA (hereinafter sometimes called the Charterer’ and sometimes 
called the “Goyernm| at'’) represented by the Contracting Officer executing thie document, and : Ba” ery __ iia 
Steamship ¢€ es gi a ® corporation organized aod existing under the lawe of the State of . ww York Oa 


(hereinafter somletimas called the “Owner” aod sometimes called the “Contractor’’). 


WITNESSETH THAT 


’ 
The Owner agrees to let aid the Charterer agrees to hire the United States flag SSAKE = ELWELL 


on the following terms and conditions: (C2) 


ARTICLE 1. Description of Vessel: 


(a) Clasaed: A1-ABS 
6600 


(b) Engines: Of _ __. Normal, ethiiciedicinmandes as 


—__.. Shalt, or Indicated H. P., as certified by 


claesification society 


~ P : - as 
(c) Speed: Capable of maintaining under normal conditions an average sen apeed al nbout 15 


2 _. koota in 
moderate wen r when fully laden, on an average consumption of alt . / Rule 2,240 Ib.) ntandard diesel | 
‘ ~ 
or wimilar prae tandard grade “C"' of equivalent oil fuel per 24 hourn.2 80 he / 
van' 
(d) Net Heyistered tonnage: GAD [ 
(e) Deadweight: Dendweigh capacity of the Vewnel in alout 11,201 tons of 2,240 Ih., including cargo, bunk =r, 
weter nod stores on nanigned summer mean draft of 24 ‘ _ feet (-7/8 . inches in walt water com 
teaponding to @ load line summer freehand of 11 _ feet 6-7/8 


inches, under present Interna- 
tione! Lond Line Hegulationa, The Venaal's load line in marked and ao placed an to admit of her being aalely 


loaded to auch draft, 


(f) Hale cubic capacity for enrgo (cubic feet under deck according to mhip's plan but not guananterd by Owner) 
528,103 _ _» including deep tanks nambnex, vai lable for dry, cargo. 


(g) Amount and location of permanent ballant carried: None 


(h) Hunker capacity in tone of 2,240 Ib, 1744 


(i) Number of hatchen and nize of hatch openings: No, t+ 2/"x20! No. & - 30*x20° 
Ho. 2 - 32°5"x20° % 5 = 30%x20° 
No. 3 = 35*x20° 


——— 


(j) Number of winchen and derricka with capacity of each: 
One 30 ton ane sixteen 5 ton boome with companion winches, 
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Exhibit A, Contract No. N0003867TC421 with 
Amendments 1, 2 and 3. 


eo ore a ere re ECCES WE TEI TWREN Kecvs weer 
One (1) 'twean deck in hatch ho. 5 


ARTICLE 2. Ploce and Dote of Delivery and Redelivery, etc. 


(a) Place of Delivery: _U- S. Gulf port, Charterer's option 
(b) Date of Delivery: ~~ 22 May 1967 


(c) Cancellation Date: _ 14 June 1967 


(d) Redelivecy: . . U. S. Gulf port, Chart erer's opt 1on 


(e) Charter Hire $ 3050 __per diem. R.O.S $1700 per diem, 
() Fuel on board at time of Delivery, Shaimems200\ton x > Mia ciwrone S00 toonx 85 required by COMSTSGULF . . 


ARTICLE 3. Substitution: 


With the approval of the Cootrecting Officer, Owner may substitute soother veesel io the stead of the Vessel bereie- 


before named if the Vessel he desires to substitute is similarly fitted, bas characteristics substantially the same as 


those described io Article 1, parnr-apbs (a) to (k), inclusive; and is otherwise equal in performasce to the Vessel 
hereinbefore named. ' 


ARTICLE 4. Delivery of the Vessel: 


(a) The Vessel shall be delivered to the Charterer at the place stated in paragraph (a) of Article 2 of of alter the date 


stated iu paragraph (b) of Article 2 The Veanel shall tender with all beavy lift equipment rigged aod io operating 
condition. Tre beavy lift equipment shall be cradled unlese otherwise required by the Charterer. The Owner eball 
absorb all expeoses relating to the initial rigging aod final securing of the year at each port. All otber intermediary 


rigging and uprigging costs, if occasioned by the Charterer, shall be for the account of the Charterer. 


sjavuvAv AdOd AINO 


(b) The Vessel shall be placed at the disponal of the Charterer at the aforesaid port of delivery io auch dock of at 
such wharf or place (where she may safely proceed to, lie at and depart from, always atioat, at all times of tide, except 


at such places where it is customary for similar size vessels to lie safely aground) as the Charterer may direct. 


Vessel 
on delivery shall be, 


insofar as due diligence can make ber so, seaworthy, tight, staunch, strong, aod in every way 
suitable aod adequately fitted for aod ia all respects ready to receive and tansport lawful cargo. ‘Provided, that the 

Owner is oot required to have the Vessel fitted with extra fittings required for a special trade or unosoal cargo, anless 
the Owner herein specifically assumes such obligation. , ; 


(c) When the Vessel bas arrived at the port of delivery in accordaoce with paragraph (a) of this Article and is is 
the berth desiguated by Charterer, aod in the condition described in paragraph (b) of this Article, the Owoer shall 


teoder a notice of readiness by letter or telegram to the Contractiog Officer of bis represeotative at the port of delivery 


on a working day (Saturdays, Sundays, and holidays spall not be considered as working days). If proper sotice of 


ceived by the Contracting Officer or his representative between 0800 and 1200, acceptance will be made 
withio 4 hours after receipt of such notice. If proper notice of readiness is received between 1201 and 1700, the 
Charterer shall not be required to accept the Vessel antil ORO of the next workiog day.” If, how-ver, the Contracting 


Officer elects to receive the notice on Saturday, Sunday or a holiday, or after 1700 on « working dey, the Veens! ebdell 


readiness is ce 


be accepted before noon of the next working day, unless the Contracting Officer or his representative at the port eball 


elect to accept earlier delivery. If the Vessel has arrived at the port of delivery in accordance with paragrapd (a) of 
this Article, and is io the condition described io parngraph (b) of this Article, and is not in the designated berth 
because such berth is aot available, notice of readinesa may be teodered in accordance with thie paragraph in the came 


maoner as if the Vesnel were in the designated berth, and accep ote ahall be made io accordance with the provisions 


of this paragraph. 


(d) Ifthe Veasel should arrive at the place of delivery ninted ia saragrap!: (a) of Article 2, prior to the date stated 

ia paragraph (b) of Article 2, and is io the condition described io paragraph (Lb) of this Article, the Contracting Officer 
or bis representative, may, at his election, receive the notice of readiness und may thereafter mecept delivery of the 
Vessel at aay time prior to the date stated in paragraph (b) of Arucle 2 However, if the notice of readiness is 
received pnor tc ‘he date atated in parngraph (b) of Article 2, as 


hereinbelore described in thie paragraph, and the 
Conwacting Of 


licer, of bis representative does nol elect to accept delivery of the Vessel prior to the date stated in 
paragraph (b) of Article 2, the Vessel will be accepted before noon of the date wtated in parngraph (b) of Article 2, 


without further tender of notice of readiness provided the Vesnel in at much time in the condition described ia pwagraph 
(b) of this Article. 


(e) Should the writtes notice of readioess not be tendered in accordance with the provisions of thie Article price to 
10400 of the date stated in parnygaph (c) of Article 2, Charterer shall have the privilege of canceling this Charter at 
any time oot later than the day of the Veonel'’s readiness. 
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Exhibit A, Contract No. N000336771TC421 with 
— Amendments {. 2 and 3. 


ARTICLE 5S. Posi the Chorter, minimum twelve (12) to about fifteen (15) months, or 
termination of the voyage the- current, Charterer's 


(o) This Charter shall be for « period oVebmax option = Ae SA es iP 


dean from the time of delivery of the Veanel, “the Chucterer whol bawe the option of coo: wisp thie Cluster: Jose. 


Charterer's election to continue this Charter within | 


‘sysel wan originally delivered, 


‘ 


(b) The Charteser he option of terminating this Charter upon giving not less than ___ 


(c) In the event of detention of the Vessel within continental United States, excluding Alaska, by authorities as a« 
consequence of legal action againat the Vessel or Owner whereby the Vessel is rendered unavailable for Charterer’s 
service for a period of 10 days, unless such legal action ie brought about by the act or neglect of the Charterer, 

his agente or servants; the Charterer by reasonably prompt written notice, shall have the election of cancelling thie 
Charter or of suspending same until the service can again b~ resumed, without prejudice to any right of claim for 


damage which the Charterer may have in the premises, 


RTICLE 6 Trodiag Limits. 


’ 


Trading limits shall be worldwide, but Charterer agrees to notify the Owner ae soon as practicable, if the Vessel le 
sent beyond the limite of American Institute Trade Warranties and to reimburee the Owner for the actual extre cost of 


marine insurance occasioned by the Vesnel's trading beyond such limits. 


sRTICLE 7. Description of Corgo. 


ONLY COPY AVAILABLE 


‘ 
The Vessel shall be used in-transporting any lawful cergo excluding the carriage of livestock, but Charterer shall 
have the privilege of shipping a small number of livestock on deck at Charterer’s risk. All necessary fittings and 


other requirements for the carriege of livestock on deck shall be for Charterer's account. 


sRTICLE B, Looding and Discharging. - 
(a) The cargo or cargoes shall be laden aod discharged in any dock or at any whari, place or open rpedstead that 
Charterer may direct, provided the Vessel can lie always safely afloat at any time of tide except at such places where 


it is customary for similar size vessels to lie safely aground 


(b) The Charterer shall pay all expenses directly connected with the loading and discharging of the cargo including 
stevedoring, wharlage, clerking, and tallying, winchmen, heavy lifts, dumping, stowing, securing and trimming, eod 
removal of strong backe with shore equipment where the use of shore equipment is not necessitated by a structural or 
mechanical defect in the Vessel. Unlese otherwise provided herein the Charterer shall provide necessary dunnege 
and shiftiog boards, aleo any extra fittings or materials requisite for a special trade or uoysual cargoes, but the 
Owner shail allow the Charterer the use of any dunnege, shifting boards and other fittings or materials already oo 
board the Vessel. The Charterer shall have the privilege of using shifting boards for dunnage, but if the Veenel’s 
shifting boards are used es duonage, the Charterer shall make good any damage to or shortage of such shifting boards 
oo redelivery of the Vesnel, If the Charterer elects or is requested by the Owner to remove dunoage and fittings 
placed on board by the Charterer, the cost of removal end discharge shall be borne by the Charterer. 


(c) The Charterer shell have the use of the Vensel’s winches and other appropriate gear actually on board, and the 
Owver shall provide sufficient power to operate all the Vennel's winches wimi!taneously. The Vessel shall work 


night and day, if required by the Charterer, 


(d) Any damage to the Vessel of ite equipment caused by the act, neglect, or failure of the equipment of the 
Charterer, its agenta, employees or contractors in pedorming the Charterer’s duties of loading and dischargiog the 
Vewnel, of in preparation for wuch loading or discharging, shull be repaired ut the Charterer’s expense and the 
Owner nproen to mmmign to the Charterer any rights, causes of action, or other claims which the Owner may have 
nainat third permons, except Owner's underwritera, with respect to such damages. Provided, however, that the 
Charterer shall not be liable for the repair of any damage.under thie Article 8(d) unless written notice specifying 
much dainnge, and, if obtainable, the name of the party or partion causing euch damags, shell have been gives to the 


Charterer or its authorized reprenentative within « rearonable time. 
(e) Laghterage, if any, will be at the rink and expense of the Charterer, 


(Cargo chall be loaded, stowed, trimmed, mecured and divcharged by the Charterer vader the Vaster’s supervision, 


ONLY COPY AVAILABLE 
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Exhibit A, Contract No. N0003367TC421 with 


Amendments 1, 2 and 3. ' 
~(p) “In no case whall dhe curge es coe SFin the Vessel can rensunably stow pad coin Whe t-3= TT echt oN ne enter 
over and above the spuce ancl burthen necessary for Vensel's officers and crew, her cubin, ace.z, apporel, burniy 
provision, fremh water, stores, necesaury Lallust and fuel. ‘Phe mount of the deck cure wha. Le at the dieeretion os 


the Muster and the louding, curringe und dischurpe thereof whull be ut the rink of the Churtarer, Any nuletial tee ced 
for mecuring deck curgo is to be furnished by the Charterer and for Itw necount, but Churtorer roay hinwe the use ov! an) 


deck lashings abonrd the Vessel, 


th) If by renson of the Owner's failure to use due diligence a» provided in Article 1M a) to kaap the Vauwel ing 
thoronghly efficient tute of hull, machinery, equipment, personnel, and othar particulars raloting to the weawuillingew 
of the Vessel, the Charterer incurs cost of stevedoring detention or standby time in connection with the lawling af 
discharging of car Ro, such costs ehall be for the account of the Owner; provided, however, the Owoer wlal} nat be 
Hiabie for such’ coats unless the period of detention or standby exceeds twenty minutes, The Charterer wball, witha » 


reasonnble time, give the Owner or its representative written notice of the detention or standby time. 


RTICLE 9. Cleaning. 


(a) Upon delivery in accordance with Article 4, all holds and those deep tanks specified in Article 1(f) shall be 


cleaned and ready to receive lawful cargo. 


(b) Any cleaning of the Vessel’s holds or deep tanks during the period of the Charter shall be for the account of the 
party ordering the last previous use of such holds or deep tanks during the period of thio Charter, provided, however, 
that where the ballast in carried in cargo deep tanks after use by the Charterer for fuel, such ballasting shall not be 
deemed the last use of such deep.tanke for the purposes of this sub-section. 

(c) Upon redelivery of the Vessel in accordance with Article 26, the holds of the Vessel and those deep tanks the 
last use of which was made by the Charterer, shall be swept clean with refuse removed, unless during the pericd of 
this Charter the Vessel has carried in these spaces cargo with respect to which custom required more complete clean- 


ing, in which ease the Chartefer shall give such spaces the required cleaning. 
RTICLE 10. Overtime, Penalty Time ond Other Additional Emoluments. 


(a) All overtime, penalty time and other additional emoluments payable to the Vesacl’s crew shell be for the Owner's 


account except es provided in the subsequent paragraphs of this Article. 


(>) When it is necessary at the Charterer’s direction to employ officers or members of the Vessel'’s crew te act af 

winchren or tallymen or to perform other services normally performed by longshoremen in connection with working of 

cargo, the officers or members of the crew so employe? shall be deemed the servants of the Charterer while actually Ps 
engaged in performing such duties, and any wages and overtime or penalty time incurred by such officers or members 

of the crew while so employed shall be for the Charterer’s account. It is understond that when longshore work as 

Cescribed above is performed by officers delegated to supervise such work and who would not otherwise be entitled 

to overtime or penalty time such officers shall be deemed the servants of the Charterer while acting in-euch supervisory 
capacity, (Charterer :o pay wages, overtime and penalty time), irrespective of whether or not they are actually phye- 


ically engaged in services normally performed by longshoremen in connection with working of cargo. 


(c) When it is necessary to employ officers or members of the Vessel's crew, during overtime hours, for the purpose of 
shifting the Vessel in accordance with orders of the Covernment, overtime and/or penalty time wages paid in accordance 
with tae terms of the Owner's labor agreements to officers or members of the crew actually and necessarily employed in 
shifting the vessel, including members of the steward's department employed to serve menie as a result thereof (who 
would oot otherwise have been entitled to overtime during the period of the shift, had such shift not been made) shall be 


for the Charterer’s account, The term ‘shifting’ shall be interpreted as defined in*the Ownor's labor agreements. 


(d) Whea the Vesse! is working cargo during overtime bours, overtime or penalty time wages paid to officers and crew 
members actually and necessarily employed (who would not otherwiee have been entitled to overtime or penalty time 


wages during auch period) shall be for the Chartcrer’s account. 


(e) When it in necessory to ca!l back officers and crew member in accordance with orders of the Charterer for the 
purpose of (1) supervising cargo operations, of (2) shifting or nailing the vennel, any overtime or penalty time wages 
paid in accordance with terms of Owner's labor agreements to euch officers or crew members by reason of the post- 
ponement or cancellation of cargo uperations, or ahilting or wailing of the Veose!, unless the fault of the Owner, shall 


be for the account of the Charterer. 


(f) When.at the request of the Charterer in writing, or confirmed in writing, officers or crew members are required 
during their-olf bourse to remain oa board the Veneel in port or in order to be available for duty, any overtime er 
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expenses nec cxsurily incucced by the Vessel entering or leaving the ulorenunid porte Cine alimg, cote oher's leon). 

‘The Charterer shall aleo pay for (u) pilotage of the Vessel where such pilotupe im custe~ary, or where the Vessel ia 

required by the Government to enter or transit a hazardous or restricted wen or loly of +ater; ond (bh) pilotaye or 
-anel in accordance with the 


towage in connection with the hunkering or balluating of the Vessel, or in ahilting the + 
orders of the Government. Nothing herein shall be construed as requiring the Charterer t- pay expenses incurred by 
the Owner of the Vesnel for services rendered for the convenience of the Owner, the Vesse! or ite Captain, Officers of 
Crew auch as fees of agents for humbanding the Vessel (except as provided in Article 18/<:) of in connection with the 
Owner's business such os fees of underwriters, surveyors in connection with the londing ol the Veasel, or expenses in 
moving the Vessel about the port to obtain stores or provisions or in connection with the maintenance of the Vennel. 


All of the charges and expennes which are incurred for Charterer’s account as aforenaid Wat he paid by the Owner, who 


shall be reimbursed by the Charterer upon presentation of properly certified vouchers. 


ARTICLE 15. Fumigation. 


If fumigation is ordered because of cargoes or passengers carried for Charterer’s account, or because of ports, wharves 
or docks visited pursuant to Charterer’s instrictions the time so lost as a result of the fumigation and the cost incurred 


thereby shall be for Charterer’s account. If the fumigation io ordered for any other reason the time lost thereby and the 


expenses incident thereto shall be for Owner's account. 


ARTICLE 16. Fuel, 


(a) Upon delivery of the Vessel the Owner shall present to the Contracting Officer a statement certified by the Owner 
dr bis authorized agent showing the amount and grade of {uel on board at the time of delivery witi such edditioval 
verifica.ion an the Contracting Officer may require and the Charterer shall pay the Owner for such fuel at the current 


roarket price at the port of delivery upon certification to and verification of such statement by the Contracting Officer, 


ONLY COPY AVAILABLE 


provided, however, that the Owner shall privide additional bunkers as may be required by the Charterer prior to the 
acceptance of the Vessel by the Charterer and the Charterer shall reimburse the Owner all costs directly connected 


with the bunkering of the additions! fuel, including but not limited to lighterage, dockage and similar charges, and 


related taxes thereto. 


(b) The Charterer shall reimburse the Owner the cost of all fuel procured by the Owner and loaded in the Vessel during 

the period of this Charter. However, the Owner shall not be reimbursed any amount in excess of the current market coh 
price of such fuel at the place of loading plus all reasonable expenses incurred by the Owner in loading said fuel on , 
board the Vessel. The title to all fuel for the cost of which the Owner (or Contractor) is entitled to be reimbureed lhere- 
under shall automatically pass to and vest in the Charterer upon delivery to the Owner (or Contractor) or upon the 

happening of any otber event by which title passes from the vendor or supplier thereof to the Owner (or Contractor), in 

the case of any such fuel which is purchased for the performance of this contract. The Charterer shall be afforded all 


benefits of Owner's contracts for its fuel requirements., 


(c) The Charterer may supply or cause to be supplied any or all of the fuel required hy the Vennel during the period 
id he -» The grade of such fuel is to be as specified by the Owner, or be subject to the Owner's approval and 
acceptance, If the Owner londe such fuel on ibs Vessel at bis own expense, the Charterer shall reimburse the Owner 


reasonable cost of such loading. 


(d) If the Vessel should go off-hire during the period of this Charter the Owner shall present to the Contracting 
Officer a statement certified by him or his suthorized agent shox ‘og the amount of fuel on board ot the time the off- 
hire period commenced and the amount of foel on board when the off-hire period ended. The Charterer shall be credited 
for the cost of the fuel conmumed during the off-hire period and also reasonable expenses incurred in loading uch foel, 


such costs to be hawed upon conte at the previous refueling point. 


(ce) Upon cedelivery of the Vessel the Owner shall present to the Contracting Officer a statement certified by the 
Guner or his authorized agent showing the amount of fuel on board at the time of redelivery with much additional verifi- 
cation as the Contracting Officer may require and the Charterer shall be credited with the value of auch fuel computed 


at the current market price at the port of redelivery. 


AD) —Fheterm-‘'current-markot-price,”” av-uned-in thin-Article;-shall;in-the-cane of- United ftatesportetereladtiog— 
ports of territories and ponsessions of the United States) mean the current market price as-reported in “Plott's ' 
+. particular loading, and auch taxeq_oo-the fuel which the Owner in required to pny in addi- 


Oilgram’’ for the date of 
fe term *‘current market price” in the cane of foreign porte and 


tion to the price reported in “‘Platt’s Oil r 
porta of the territosies-und posnensiona of the United Staten shall mean the “current market price’ an determined by 


the Contracting Officer. See Article 43 - Special Provisions (j) 


(g) The term “reaeunable expennce’’, ae uned in this Article, whall mean all rennonable coste which were necessarily 
incurred in loading fuel on hoard the Vensel, such an expennes incurred «ft tanker terminal, loading fuel from lighters, 
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upon request an nbatract of the daily entries in such log showing care given the cargo, co=-sen nteered, distances run 
on each courne, noon ponition, distance made good each day from noon to noon, consumption of fuel, and remainder of 
fuel in the bunkers at the end of each day. Such abstract shall also contain appropriate meteorological date including 
the condition of the sea and a report of any marine casualty which results in damage to the cargo or ip dite of the 


Voneel. id 


. 
‘ 


(h) The Charterer shall have permiswvion to appoint a Supercargo who shell be furnished with free accommodation on 
board, and eame fare as provided for the Master's table. Charterer paying for subsistence at the rate of $2.50 per day. 
Owner shall victual pilots and customs officers, ond also, when authorized by Charterer, shall victual tally clerks, 
stevedore’s foremen, etc. Charterer shall pay $0.60 per meal for all such victualling and any eteward’s department 


overtime iocurred e a result thereof. 


(i) The Charterer shall have the privilege of carrying passengers as far as accommodations and United States Coast 
Guard certification allow, Charterer paying $2.50 per day, per passenger, for accommodations and victualling, and aleo 
any steward's department extra remuneration and overtime, penalty time, accompanying fringe benefits, and taxes in- 


curred, in accordance with the terms of Qwner’s labor agreements, incurred as a result of carrying such passengers. 


(j) Ip addition to the persounel carried under Article 18(h) and 18(i) hereof, the Charterer shall have the privilege 

of assigning officers and/or enlisted men aboard the Vessel for duty purposes as far as accommodations and the United 
States Const Guard certification allow, the Charterer paying $2.50 per day per man for victualliog and accommodations, and . 
also additional crew wages, overtime, and subsistence expenses incurred by the Owner as the result of the carriage of 


such personnel as required by the Charterer under sub-sectione (h), (i) and (j) of Article 18. 


(k) The Charterer shall be liable to the Owner for any loss of the Vessel’s fittings or appurtenances or any damage to « 
the Vessel, her fittings, or appurtenances caused by the act of passengers, evacuees, or Charterer’s personnel ia the 
embarkation, carriage or debarketion of passengers, evacuces or Charterer’s personnel to the extent such loss or damage -: 
is not payable under the Vessel’s war risk policies; provided the Charterer shall not be liable for such damage unless - 
written notice specifying such damage, and if obtainable, the name of the party or parties causing such damage sball. 


bave been given to the Charterer or its authorized representative within a reasonable time. 
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(1) The Vessel shall be equipped and rigged with tent gaotlines and blocks prior to arrival at ports where, becduse 


of climatic conditions, the use of hatch tents is customary. 


{m) The Vessel shall provide sufficient cargo lights to equip working hatches with four portable lights, plus sufficient. 


number of replacements in event of damage. 


ARTICLE 19. The Master. 


(a) The Master of Vessel, who shall be appointed by the Owner, shall be under the direction of the Charterer as regards = 
the employment of the Vessel, but shall not be under Charterer’s orders as regards navigation, care abd -custody of the — 
Vessel and care of the cargo. The Master, officers and crew, in supervising the loading, stowage, trimming, securing = 
or discharging of cargo shall be deemed the agents of the Charterer except insufar as such supervisios pertains to the ~ 


seeworthiness of the Vessel. 
(b) The Master shall use diligence in caring for and ventilating the cargo. 


{c) The Charterer shall furnish the Mester with all requisite instructions and sailing directions, in writiog. Should 

the Charterer elect to change these instructions of asiling directions after the Master bas acted upon them in e reason ~ 
able and prudent manner, and the Owner incure oxtraordioary expenses thereby, the Charterer shall reimburee the Owner-: 
for such expenses ap were the direct result of change in euch instructions or sailing directions. 


ARTICLE 20. Stotutory Exemptions. 


(a) This contenct is subject to all the terms and provisions of and all the exemptions from liabilit, contained in Sub- 
sections (1), (2), and (3) of Section (4) of the Carriage of Goods by See Act of the United States, approved April 16, 
1936. For the purposes of this Contract, the term Currie’ "ne used in said Act shall mean the “‘Owner’’ and the term 


“*shipper™ shall mean the ‘*Government.”” 


(b) Any provision of this contract tathe contrary notwithsteoding, the Owner and the Vessel shall have the benefit 
of all limitation® of and exemptions {rom liability accorded w the Owner or demise Charterer of vessels by any Statute 


or rule of law for the time being in force. 


(c) Neither the Owner nor any corporation owned by, subsidiary to, of associated or affliated with the Owner shall 
be liable to aoswer for or make good uny loos or damage to the goods occurring at any time and eves thougd before 
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tonding on of ‘iu diacharge from the Vessel, ly renson of by moane of any fire whatssever, unlese auch fire shall be 


caveed by ite design or neglect. 


ARTICLE 21. Exceptions. 
The ielleaa, enemies, fire, restrnint of princen, rulers or people, and all dangers and accidents of the sees, rivers, 
machinery, boilers and steam nnvigation, and errors of navigation throughout this Charter Party alwaye mutually 
excepted. ‘The Vessel shall have the liberty to anil with or without pilots, to tow and to be towed, to assist vensele in 
distress,sand to dovinte for the purpose of anving life or property, of to go into drydock or Into ways with or without 


cargo on hoard, 
‘ARTICLE 22. Amended Joson Clouse. 

In the event of accident, danger, damage, or disaster, before or after commencement of the voyage renulting from any 
cause whatsoever, whether due to negligence or not, for which, or for the conrequence of which, the Owner is not 
responsible, by statute, contract, or otherwine, the cargo, shippers, consignees, or owners of the cargo shall contribute 
with the Owner in general average to the payment of any sacrifices, losses, or expense of a general average nature that 
may be made or incurred, and shall pay salvage and special charges incurred in respect of the cargo. If a ealving 
vessel is owned or operated by the Owner, salvage shall be paid for as fully as if such malving veesel or vonsels be- 


longed to strangers, 


ARTICLE 23. General Average Clouse. 


Géneral Average shall be adjusted, stated and settled, according to Yock-Antwerp Rules 1950, at such port er place in 
the United States as may be selected by the Owner, and as to matters not provided for by those Rules, according to the 


laws and usages’ at the port of New York. In such adjustment, disbursements in foreign currencies shall be exchanged 
allowances for damage to cargo claimed in foreign 


into United States money at the rate prevailing on the dates made and 
currency shall be converted at the rate prevailing on the lant day of discharge at the port of place of final discharge of 


such damaged cargo from the ship. 


- 


ARTICLE 24. Both-to-Blame Clouse. 


If the Vessel comes into collision with another ship ae a renult of the negligence of the other ship and any act, neglect 
or default of the master, mariner, pilot or the servants of the Owner in the navigation of in the management of the Vessel, 
the owners of the cargo carried hereunder will indemnify the Owner against all loss or liability to the other or non- 
carrying ship or her owners insofar as such loss or liability represents loss of, or damage to or any claim whatsoever of 
the owners of said cargo, paid or payable by the other or non-carrying ship or her owners to the owners of said cargo and 
set off, recouped or recovered by other of non-carrying ship or her owners as part of their claim against the carrying 
Vessel or Owner. The foregoing provisions shall alap apply where the owners, operators or those in charge of any ship 
or ships or objects other than, or in addition to, the colliding ships or objects are at fault ip respect to @ collision or 


contact, 


ARTICLE 25. Salvage. 
All salvage moneys earned by the Vessel during the period of this Charter shall be divided equally between the Owner 
and the Charterer after deducting Master's, Officers’ and Crew's shares, legal expense, hire of the Vessel during the 
time lost as a result of the salvage service, value of fuel consumed, repairs of damage, if any, and other extraordinary 


loss or expense sustained as a result of the oalvage service. 


ARTICLE 26, Redelivery. 


(a) Unlens lont, the Vensel shall be redelivered in accordance with parageph (d) of Article 2. The Charterer shall 
esnel's expected date and range 


Rive the Owner not less than 20 days notice (confirmed by telegram or letter) of the V 
of redelivery and 10 days notice (confirmed by a telegram or letter) of the Vesnel’s actual port of redelivery, It shall 
be the duty of the Owner to minimize hie expense during any period while the Vessel is in port submequent to the 
receipt of the notice of redelivery and prior to the actual redelivery, crediting to the Charterer gt savings. 


(b) Jt whall be the duty of the Charterer to perform prior to redelivery of the Vewsel, all repairs, removals and other 


work which under the terms of this contmect are for the account of the Charterer; however, the Charterer may elect to 
twill be given not less thes 10 days notice 


redeliver the Vessel without performing such work, in which case the Ow 
of such election and the Charterer shall pay to the Owner yuma to be agreed between the Owner and Contracting 


Officer representing (1) the estimated cost of performing much work and (2) charter hire and vel cost for the time es- 
timated to be necessary to perform such work, less any eatimated savings the Owner would have been able to effect 
duriog euch time. In the event the Charterer elects to redeliver the Veone! without petforming the work for its account 
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this contract shell be wnended to reflect the umount of the payments to be made uncer this Article. Any failure to 
agree with respect to the amounts to be paid hereunder shall be deemed a Dispute e- J netiled in accordaoce with 


Article 30. Storaze of uny Government owned property removed by the Owner under --i8 Article shall be et the risk and 


expense of the Government 
(c) Savings, for the purposes of this Article, shall mean savings effected by the Ow-er in respect of: wages of Mester, 


officers or crew; subsistence, computed at the mte of $2.00 per day per man; mincell2scous navings, which shall be 
allowed whether or not actually effected and shall be computed at the rate of $15.00 er day; and returns, if any, of 
caceramen premiums (or in the case of self-insurers, o compurable amount), exce;t that if the premium returns cover @ 
continuous period of lay-up during only part of which full hire is payable, the Charterer shall be credited with euch 


proporion of the returns as the period of full hire bears to the entire period of lay-up: Provided, bowever, that from 
the total of the savings to be credited to the Charterer in accordance with the foregoing, the Owner shall be entitled 


to deduct any substituted or extra expenses incurred for any subsistence, lodging and other expenses of maintaining 


the Ninrter, officers or crew ashore. For the purpose of computing savings and expenses, any period of twelve (12) 
consecutive hours or lens shall! be disregarded and any period exceeding twelve (12) consecutive hours but less than 


twenty-four (24) hours ehall be counted as one day. 


ARTICLE 27. Charter Not a Demise. 
Nothing herein contained shall be construed as creating a demise of the Vessel to the Charterer, the Owner under this 


Charter retaining complete and exclusive possession and contro! of the Vessel and its navigation. 


ARTICLE 28. Officials Not to Benefit Clouse: 
No member of or delegate to Congress, or resident commissioner, shall be admitted to any share or part of this costract, 


or to any benefit that mry arise therefrom; but this provision shall not be construed to extend to this contract if made 
with a corporation forits general benefit ; - 


ARTICLE 29. Covenant heolact Contingent Fees Clouse: 


The Contractor warrants that no person or selling ageacy has been employed or retained to solicit or secure this con- 
tract upon an agreement or understanding for a commission, percentage, brokerage or contingent fee, excepting bone 
fide employees or bona fide established commercial or selling agencies maintained by the Contractor for the purpose of 


securing business. For breach or violation of this warranty the Covermment shall bave the right to anoul thie contract 


without liability or in its discretion to deduct from the contract price or consideration, or otherwise recover, the full 


amount of such commission, percentage, brokerage, or contingent fee. 


ARTICLE 30. Dis::tes Clouse: 


(a) Except as otherwise provided in this contract! any dispute concerning @ question of fact arising uoder this contract 
which is not disposed of by agreement shall be decided by the Contracting Officer, who shall reduce his decision to 
writing aod mail or otherwise furnish a copy thereof to the Contractor The decision of the Contracting Officer shall 

t of such copy, the Contractor mails or otherwise 


be final and conclusive unless, within 30 days from the date of rec 
furnishes to the Contracting Officer a written appeal addressed to the Secretary. The decision of the Secretary or bie 


duly authorized representative for the determination of such appeals shall be final and conclusive unless determined 
by @ court of competent jurisdiction to have been fraudulent, or capricious, or arbitrary, or 30 grossly erroneous as 
necessarily to imply bed faith, or not supported by substantial evidence. In connection with any appeal proceeding 


undce this clause, the Contractor shall be afforded an opportunity to be heard and to offer evidence in support of its 
appeal. Pending final decision of a dispute hereunder, the Contractor shall proceed diligently with the performance 


of the contract and io accordance with the Contracting Officer's decision. 


(b) This *‘Disputes'’ clause does not preclude consideration of law questions in connection with decisions provided 


for in paragraph (a) above: Provided, that nothing in this contract shall be construed as making final the decision of 


any administrative officiel, reprenentative, of board on € question of law. 


ARTICLE 31. Convict Lobor Clause. 
In connection with the performance of work under this contract, the Contractor agrees not to employ any pereon under 


going sentence of imprisonment at hard Inbor. 


ARTICLE 32. Notice to the Government of Labor Disputes Clouse. 


(a) Whenever the Contractor has knowledge that any actual or potential Inbor dispute iv delaying of threatens to delay 
the timely performance of thie contract, the Contractor shail immediately give notice thereof, including all relevant 


information with respect thereto, to the Contracting Officer. 
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eed eee erent eaten aetna serene Hm secant 0 enn OLE LE eS 
: (b) The Canteetor npr be jawett the substance aol theme elon, nee VeveDonege this poracers h), moiuny nubcrntract here 
poder ws te whieh on bale dispute my delay the timely performance of this contract: except that euch such subcontract 

whall previede that in the event ite timely perlormnee i delayed or threntened Ly delae by an actual of potential labor 

dispute, the wubcontractor shall immedintely notify ite neat higher tier nubcontmector, or the prime contractor, an the’ 


couse may be, of all relevant information with respect to such dispute. 


ARFICLE 33:- Nondiseriminotion In-Employment Clowser— 


(a) In’ ennaection with the performance of work under this Contract, the Contractor agrees as follows: 

CV) The Gontmetor will not discriminats ngainst any employee or applicant for employment because of face, creed, 
color, or national origin. The Contractor will take affirmative action to ensure that applicants are emploved, and that 
employees are rented during employment, without regard to their race, creed, color, or national origin’ Such action 
shall include, but not be limited to, the following: Employment, upgrading demotion or transfer; regruitment or recruit 
ment advertising; layoff or termination; rates of pay or other forma of compensation; and selectish for training, including 

- apprenticeship. The Contractor agrees to post in conspicuous placen, available to employeey and epplicente for em- 


ployment, notices to be provided by the Contracting Officer setting forth the provisions of shie non-discrimination clause 


(2) The Contractor will, in all solicitetions or advertinements for employees plaged by or on behalf of the Con- 
tractor, state that all qualified applicants will receive consideration for employmext without regard to rece, creed, color, 
or national origin. 


(3) The Contractor will send to each labor union or representative of Morkers with which he base a collective 


bergsioing agre-:ment or other contract or understanding, « notice to be rovided by the Agency Contracting Officer, 


advising the said labor union or workers’ representative of the He <tor’s commitments under this section, and sball 
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post copies of the notice in conspicuous places available to emp}oyees and applicants for employment. 


(4) The Contractor will comply with all provisions of ff ecutive Order No. 10925 of March 6, 1961, and of the rules, 
regulations, and relevant orders of the President's Comittee on Equal Employment Opportunity created thereby. 

(5) The Contractor will furnish all information nd reports required by Executive Order No--10925 of March 6, 1961, 
and by the rules, regulations, and orders of said/Committee, or pursuant thereto, and will permit access to his books, 
records, and accounts by the Contracting Agescy and the Committee for purposes of investigation to ascertain compli- 
ance with such rules, regulations and orders. 

(6) In the event of the Contractoy’s non-compliance with the Nondiscrimination Clause of this Contract or with any 
of the said rules, regulations, or osders, this Contract may be cancelled in whole of in part and the Contractor may be 
declared ineligible for further Gévernment contracts in accordance with procedures avthorized in Executive Order No. 
10925 of March 6, 1961, and sich other sanctions may be imposed aod remedies invoked ag provided in the naid Execo- 
tive Order ov by rule, regu}étion, or order of the President's Committee on Equal Employment Opportunity, or as 
otherwise provided by e 


‘tor will include the provisions of the foregoing paragrapbe (1) through (6) io every subcontract or 
purchasing ord unless exempted by rules, regulations, or orders of the President’s Comittee on Equal Employmest 
Opportunity jSsued pursuant to Section 303 of Executive Order No. 10925 of March 6, 1961, so that such provisions will 

‘upon each subcontractor or vendor. The Contractor will take such action with respect to any eubcootract or 
purchay¢ order as the Contracting Agency may direct as a means of enforcing euch provisions, including sanctions for 
non-gompliance: Provided, llowever, that in the event the Contractor becomes involved in, or is threatened with, 
lirfzation with a subcontractor or vendor as a result of such direction by the Contractiog Agency, the Contractor may 
requesttheUmited Staten to-enter-into-such litigation to protect theinterent-of- the-eited-Stetes,s————_————— 
See ANNEX "B", Paragraph 5 

ARTICLE 34. Assignment of Cloims Clouse: 


(u) Pursuant to the provisions of the Assignment of Claims Act of 1940, ns nmended (31 U. S. Code 203, 41 U. S. Code 
15), if thiv contract provides for payments aggregating $1,000 or more, claims for moneys due or to become due the 
Contractor from the Government under this contract may he assigned to a bank, rust company, of other financing 
institution, including any Federal lending agency, and may thercafter be further ansigned and reassigned to any auch 
jnatitution. Any such aenignment or reassignment phall cover oll umounts payable under this contract and not already 
paid, and shel: sot be made to more than one party, except that any such assignment of renasignment may be made to 
one party an agent or trustee for two or more parties participating, in snch financing. Unless otherwise provid- 
ed in thie contract, pnymenta to an asnignee of any moneyn due or to hecome due under this contract ehall not, to 
the extent provided in enid Act, an amended, be subject to reduction or wet-olf, 
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(bh) dn we eveot ahall copies of thie contrvet 


or ofany plans, epee 


ee 
fications, ar other mimilice documents relating to 
work welder this contract, marked “Top Secret’, “Secret, of 


Confidential, be furnint ed to any asmignes of any 
claim urining under Uin contract of to any other Petron not entitled to receive the same . 


Hovever, oa copy of any 
prt of all of thin contrect so worked may be furniahed, or any infonnation contained therei- may be dinclowed, to aveb 
assignee upon the prior written authorization of the Contracting Officer. 


ARTICLE 35. Renegotiation Clovee. 


1 


(a) To the extent required by law, thin Contract is subject to the Renegotiation Act of 1951 /50 U. S. C. App. 1211, 
et neq.), as amended, and to any aubsequent act of Congrena providing for the renegotiation of contracts, Nothing ’ 
contained in this clause shall impose any renegotiation obligation with respect to thie Contract or any subcontract 
hereunder which is not imposed by an act of Congress heretofore or hereafter enacted. Subject to the for- going, this 
cootra_i 


shall be deemed to containal! the provisions required by Section 104 of the Renegotiation Act of 1951, and 
by any such other act, without subsequent contract amendment specifically incornorating much provisions. 


(b) The Contractor agrees to insert the provisions of this clause, includiog this paragraph (b), in al! subcontracts, as 
that term is defined in Section 103g of the Renegotiation Act of 195], ns amended. 


ARTICLE 36. Examination of Records Clauses 


(a) The Contractor agrees that the Comptroller General of the United States or any of bis duly authorized representa- 


tives shall, until the expiration of three years after final payment under this contract, have access to and the right to 


examine any directly pertinent books, documents, papers, and records of the Contractor involving transactions related 
to this contract. 


(b) The Contractor further agrees to include in all his subcontracts hereunder a@ provision to the effect that the sub- 
contractor agrees that the Comptroller General of the United States or any of his duly authorized representatives shall, 
ontil the expiration of three years after final payment under the subcontract, have access to and the right to examine 


any directly pertinent books, documents, papers, and records of such subcontractor, involving transactions related to 
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the subcontract. The term ‘‘subcontract”’ as used in this clause excludes (i) purchase orders not exceeding $2,500.00 


and (7) subcontracts or purchase orders for public utility services at rates established for uniform applicability to the 
geveral public. 


ARTICLE 37. Gratuities Clause: 


(a) The Government may, by written notice to the Contractor, terminate the right of the Contractor to proceed under 
this Cootract if it is found, after notice and bearing, by the Secretary or his duly authorize.) representative, that 
gratuities (in the form of entertainment, gifts, or otherwise) were offered or given by the Contractor, or any agent or 
representative of the Contractor, to any officer or employce of the Government with @ view toward securing © contract 
or securing favorable treatment with respect to the awarding or amending, or the making of any determinations with 
respect to the performing of such contract; Provided, that the existence of the {mcts upon which the Secretary or hie 
duly authorized representative makes such findings shall be in issue and may be reviewed jn any competent court. 


(b) In the event this Contract is termioated as provided in paragraph (a) hereof, the Government nhall be entitled (i) 
to pursue the same remedies against the Contractor as it could pursue in the event of a breach of the contract by the 
Contrac:or, and (ii) a» @ penalty in addition to any other damages to which it may be entitled by law, to exemplary 

damages in an amount (as determined by th~ Secretary or his duly authorized representative) which shall be not lea» 


thao three nor more than ten times the cost» incurred by the Contractor in providing any such gratuities to any such 
officer or employee. 


(c) The rights and remedies of the Government provided in thie clause shall not be exclusive aod are in addition to 
any other rights and remedies provided by law or under thie Contract. 


ARTICLE 38. Milltory Security Requirements Clause: 


'a) The provisions of this clause shall apply to the extent that thin Contenct involven access to information classified 
"Confidential" including ‘‘Confidential-Modified Handling Authorized” or higher. 
(b) The Government shall notify the Contrac:or of the security clansifications of this Contract and the elemente 


thereof, aod of any subsequent revisions in such security classification, by the use of a Security Requirements Check 
list (DD) Form 254), or other written notification. 


/ 
(c) To the extent the Government has indicated as of the date of thie Contract or thereafter indicates wecurity 
clasnification under this Contract ae provided in paragraph (b) above, the Contractor shall safeguard all claswified 
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clementa ol thin Contisct ond aloll provide and meininin na ayatem of mecurcty controim wiinis /© own orgenizacion be 


accornlunce with the requirements ol: 


(i) the Security Agreement (DD orm M41), including the Department of Delenne Indust al Security Manual for 
Safeguarding Classified Information os in effect on the dute of this Contract, and any modification to the Security 


Agreement for the purpose of wlapting the Manual to the Contractor's business; and 


(ii) any amendments to said Manual made after the date of this Contract, notice of which hae heen furnished 


to the Contractor by the Security Office of the Military Department having security cognizance over the facility, 


(A) Representatives of the Milltury Department having security cognizance over the focllity and representatives of the 
contmeting Military Department shall have the right to inspect at reasonable intervals the procedures, methods, and 
facilities utilized by the Contractor in complying with the security requirements under thie Contract. Should the 
Goverment, through these representatives, determine that the Contractor is not complying with the security require- 
ments of this Contrect the C. .tractor shall be informed in writing by the Security Office of the cognizant Military 


Department of the proper action to be taken in order to effect compliance with auch requirements, 


(e) If, eubsequent to the date of thie Contract the security classifications or security requirements under this Contract 
are changed by the Government as provided in this clause and the security costs under thie Contract are thereby 
increased or decreased, the freight shall be subject to an equitable adjustment by reason of such increased or de- 
creased costs. Any such equitable adjustment shall be accomplished by appropriate modification of the Contract in 
.writing. Any claim by the Contractor for adjustment under this clause must be asserted within 30 days [rom the date of 
receipt by the Contractor of notice of the related change in any of the security classifications or security requirements 
uoder this Contract; provided, however, that where security requirements are changed pursuant to the provisions of any 
modification of the Security Agreement of the type referred to in paragraph (c) (i) above, the time for assertion of the 
Contractor’s claim shall be measured from the date of much modificetion; and provided, further, that the Cortracting 
Officer, if he decides that the facts justify euch action, may receive and act upon any such claim anserted at any time 
prior to final payment under this Contract. Failure to agree to any adjustment shall be a dispute concerning @ question 
of fact within the meaning of the clause of this Contract entitled “Disputes”. However, nothing io this clause shall 
excuse the Contractor from proceeding with the Contract as changed. 

(f) The Contractor agrees to insert, in all subcontracts hereunder which involve access to classified information, 
provisions which shall conform substantially to the language of this clause, including thie paragraph (f) but excluding 
all of paragraph (e) of this clause except the first sentence thereol. : . 


(g) The Contractor aloo agrees that it shall determine that any subcontractor proposed by it for the furvishing of 
supplies and services which will involve access to clansified information in the Contractor's custody bes becn granted 
an appropriate facility security clearance, which ie still in effect, prior to being accorded access to such clansified 


information. L) 


2TICLE 39. Redveed Operational Status. 

a) Th» Charterer may at its option and upon notice to the Owner in accordance with the provisions of subparagraph (c) 
place the Vessel in reduced operational status in a continental United States port excluding Alaska. During any euch 
period the rate of hire will be the reduced operational status rate as indicated in Article Xe). 


(b) During any such period of reduced operational status the Charterer shall have the privilege of performing repairs 
or other work for its account and the Owner shall have the privilege of performing voyage repairs of maintenance work 
for his account. If, however, during such period the performance of any such repairs or work for Owner's Account 
requires drydocking the Vensel, the payment of bire shall cense during the time the Veasel is on drydock aod during 
the time required to move the Vessel to drydock and return to the point where she wan placed in reduced operational 


stetus. 


(c) The Charterer shall give the Owner written or teleyuphic notice or in the event notice in given by telephone, 
written or telegraphic confirmation of exercise of the option apecified in subparagraph (2) above. Such notice hall 
specify the time at which the period of reduced operational status is to commence, which time shall not be less than 
48 houre subsequent to the receipt of such notice by the owner or hin representative. The Charterer shall give the 
Owner written or telegraphic notice, ot in the event notice is given by telephone, written or telegraphic, confirmation 
of termination of the period of reduced operational status. Such notice #hall specify the time at which euch period 
shall terminate, which time shall he at leant 72 hours (Saturday, Sundays and holidayn excluded) subsequent to the 
receipt of said notice by the Owner or its representative. Provided, however, that by agreement between the Owner 
and the Charterer the Vensel may he returned to full operational ntatus before the time specified in the notice of 
termination of the reduced operational period. 
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in teduced operational statue, 


fe) Bith renpeet to nny period covered by thin Vrovision the Chorterce shall reimlmene th- Owner for all expennen 
actoally incurred by the Oener by renson of hie agreements to provide return teanaperiniion far any officera or mombers 
of dhe crew mijpmed off Articles during any noch period (lat not in excens af the amount net ont in applicalle agreements 
with recaymized luhor mion=). The Chartorer nyrnen tn raimburee the Owner for nil expenses necesnarily incerred in, 
accordance with the (Owner's Inbor ngroemants for ohinining crew replacementa at the Ume of the reactivation of the 


Veaac! ae idle statun by the Charterer. eT 


-ARTICLE 40. Unilizetion of Smol! Business Concerns Clouse: 


(n) It ie the policy of the Government on declnred by the Conyrean that [air proportion of the porchases end contracts 


for supplies and services for the Government be placed with small businenn concems, 


(b) The Contractor agrees to accomplish the maximum amount of subcontracting to amall business concerme that the 


Contractor finds to be consistent with the efficient performance of thie contract. 
ARTICLE 41. Definitions. : 


{a) As veed theoughout this contract, the following terms shall have the meanings eet forth below: 


(1) The term “'Secretary”’ means the Secretary, the Under Secretary, of any Ansintant Secretary of the Department, 


aod the lead of any assistant bead of the Federel Agency, and the term “hie duly authorized reprenentative’’ means oo 
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“ny person or persone or board (other than the Contracting Officer) authorized to act for the Secretary. 


(2) The term ‘Contracting Officer’ means the person executing this contract on behalf of the Government, and 
any other officer or civilian employee who is properly designated Contracting Officer, and the term includes, except 
as otherwise provided in thie contract, the authorized representative of « Contracting Officer a-ting within the limite 


- 


of his euthority. 


(3) Wherever, vuoder this contract, provision is made for the Charterer to assume, rsimburse of pay wegee, extra 


wages, bonuses or overtime to vessel personnel, such obligation shall include related taxes and jesurance applicable 
/ 


to such payments, 


. * 5 * - | 
(4) Except as otherwise provided in thin enntrac:, the term “eubcontrects’”’ includes purchase orders ander thie 


contract. 4 - ‘ 


ARTICLE 42. Seviet-Controlied Arees Clause 


(a) The Contractor shall not acquire for use in the performance of this Contmct any supplies or services originating 


from sources within Soviet-controlied sreus, as listed below, or from llong Kong of Macao, without written appr: val 
of the Contracting Officer. /transported from or through 


(b) The Contractor agreen to invert the provisions of thie clause, including the Soviet-controlled areas listed below 
and this ubparagraph (L), in all subcontrects hereunder. 


(c) For the purpose of this clause, soviet-controlled arena ure the following: 


Albania, Bulgaria, Chinn, excluding ‘Iniwan (iormosn), but including Munchurin, Inner Mongolia, the provinces 
of Tringhni ond Siknny, Sinkiang, ‘Tibet, the former Krantung Lenned Territory, the prenent Mort Arthur Naval Dace 


Area, und Liaoning Prov? -e. Communint-controlled uren of Viet Nam and Comnunist-controlled area of Leos. 4 

Czechoslovakia, Kast ( y Soviet Zone of Germany and the Soviet Sector of Herlin). Estonia, llungary, Latvia, 

Lithuania, North Korea, Outer Mongolia, Poland and Danzig, Numania, Union of Soviet Socialiat Nepublica, Cuba. 
ARTICLE 43, Specie! Provisions. Sah rode yh bl Slee i 
(a) The attached WAI IK ADDENDUM TO MISTS STANDAND TIME CHAITHI be made a part of this contract and 


shell prevail over any other provinionn herein inconniatent therewith. ” 


- ‘ vi , 
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ARTICLE 41. Special Provisions (Continved). 


(b) Ship will be equipped with a full net of cargo battens and clips at Owner's time 


and expense. 


re In the event shure Liberty Is not permitted by tie military commander ashore, tne 
master of the ship shall be advised promptly in writing of this restriction by the 
shore cowmander. ‘ 
(d) In‘addition to the carriage of personnel noted in Article 18, Charterer shall have 
the right to assign other military personnel aboard the vessel. Such personnel not to 

require victualling, berthing or sanitary facilities from the ship unless requested by 

the military commander aboard, in which case the Owner will be reimbursed out of pocket 


expenses 


(e) Charterer will supply life floats and jackets for the use of military personnel 
carried aboard the ship during the charter period. Such items to be removed by 
Charterer at termination of charter. 

(£) Cargo may include gasoline and diesel engine vehicles all preloaded with cargo and 
with batteries connected and fuel tanks 3/4 Filled. 


(g) The Charterer will obtain necessary Coast Guard waivers. 


- The additional Mandatory Clauses attached hereto as ANNEX "B" ere made part of 
contract. 


(1) Communication Capability attached hereto as ANNEX "C"” is made part of this contract. 


(j) The term "current market price” as used in Article 16 shall mean the price for the 
date of the particular loading as reported in current "Price List for Marine Fuel Oils” 
issued by Esso International, Inc. or the Owner's contract price, whichever is lower and 
such taxes on the fuel which the Owner is required to pay. At ports where the Owner has 
no emntrect: for fuel and where "Current Price List for Marine Fuel Oils" is not appli- 
cable, the “current market price” shall be as determined by the Contracting Otficer. 

(k) Any time lost by the vessel during this charter party due to breakdown of machinery, 
interference by authority, ccllision, stranding, fire or other accidents or damage to 

the vessel, or repairs, inspections and overhaul, preventing the work of the vessel shall 
be added to the charter period at the Charterer's option, declarable 30 days prior to the 
termination of the charter period. 


(1) The Contractor agrees that any refunds, rebates, credits or other amounts (including 
any interest thereon) accruing to or receiyed by the Contractor under this contract shall 
be paid by the Contractor to the Government to the extent that they are properly allo- 


“cable to costs, expenses or reimbursements for which the Contractor has been reimbursed 


by the Government under the terms of this contract. - 
(Continued on Page 19) 
Each ol the provisions of this Charter Party shall be deemed severable, if any provision or part of any provision shouldbe held 
invalid, illegal or unenforceable, the remaining provisions or part of any provisions shell contince in full force and effect. 


li¥ WITNESS WIEREOF, the parties hereto have executed this contract as of the day end year first above writtea. 


ee ee ee THE yrsee STATES OF AMERICA 


So severing A 
ORI oa SR tT Lek adc wai ose RI 
4 ” Convection rast 


VICE PRESIDENT 
a eo yal See Transportatiod Service 
(Title) Department of the Navy 


CERTIFICATE 


1,__DAVID W. SWANSON » certify that Lam the PRESIDENT of the corpore 


tion named as Contractor herein; that t who signed thie contract on behaii of the 
Contractor was then VICE PRESIDENT of said corporation; that anid contract was duly signed for 
aod in behalf of maid corporation by authority of ite governing body and is within the scope of its corporate powers. 


IN WITNESS WHEREDF, I have hereunderto affixed my hand and the ge of said corporation thie SECOND 
day of MAY: 1967 rn = tus ‘ 


—_—_— 


(CORPORATE SEALS’? ‘ mh aig 
TS Se *15- 
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Phe Charterer shall ceimburee the Owner for ite actual out-of-pocket expenses incluling all tices with reapect thereto 


PERSONNEL. “+4 ' 


for which the Owner is responsible by reason of applicable collective lurguining agreemenia «- by complinace with 
orders of any helt, (vthovized ngracy of the Government for (4) any war ciak bonuses, extra wares hased on the urease tn 
be traversed during, of the por» of call of, any voyage hereunder; (b) any extrem wager arising ont of the natere al any 
cargo carried for the account of the Churterer; (c) any required payments to the officer or crow of the Vernal necen- 
narily incurred by remson of ordera or direction of the Government which require the Owner to breach exinting Articles * 
of the ‘crew aw Contrncts with the officers; (d) all wages, overtime, subsistence, bonus of extra officers and men heyond 
the normal ‘complement of the Veenc! on of the date ot the Charter party, who are employed, hecaune of the apecial 
requirements of the Vensel's service under this contract, including all personnel necennary te provide for persons 
carried at the requent of the Charterer; (e) any tepatriation costs including wages and maintenance necessarily incurred 
by the Owner by reason of » voyage terminating outside of the continental limits of the United Stetes or in Alaske, 
anless euch termination was the result of the willful fault of the Owner or Master, and only to tha extent not covered 

by insurance; (f) all wages and overtime paid to security watchman provided in compliance with any security require- 
ments of the United States or other Government, and «ll overtime or additional wages paid to the officers or crew by 
reason of compliance with such requirements; (g) all wages and bonuses payable in case of loss of the Vessel through 


the date of loss is unknown but only to the extent not covered by insurance. 
INSURANCE. 
a. The Charterer shall reimburse the Owner for: 


(i) The cost of full war risk ineurance on hull and machinery baned upon the agstegate valuation of the Vesvel 
stated in the murine risk insurance policy or policies carried by the Owner on _23 April 1965 ; of if no marine 
insurance was carried on that dete such valuation as shall be agreed upon by the Owner and the Contracting Officer. 
Any failure to s0 agree shall be deemed « Dispute and shall be settled in accordance with Article 30. 


(ii) War risk insurance on the lives © or for injuries to officers and crew and loss or damage to their personal 
effects, including sextants of deck office 4: Provided, however, that euch reimbursement shall be reduced by the 
premiums payak'e as of 27 March 1967 on war risk insurance on the officers and crew in the form of 
Second Seamen's War Risk Policy, amended, providing payment in the amount of $5,000 for lowe of lile. 

(iii) War risk insurance on leaned equipment on board for which the Owner is responsible, on slop cheats, on the 
actual value of the Vessel’s unused consumable stores, and on cash carried on board not in ex. ees of 35,000 unless” 


otherwise agreed. 


(iv) War rik protection and indemnity insurance for the benefit of the Owner and Charterer as their interests may 


eppear, including Owner's liabilities to officers and crew until repntriated. ° 


(v) The excess, if any, of the amount of the premium actually incurred by the Owner for (i) marine riek hull and 
protection and indemnity insurance on the vessel for the period of its service under this contract, (ii) the Second 
Seamen's Insurance Policy, of additional insurance coveroge that may be required in eccordence with the Owner's 
labor agreements, over such amount as would have been incurred for such insurance, if the policies excluded trade 
to areas io which hostilities involving the United States are in progress and to which service is contemplated under 
the contract but permitted trade elsewhere within American Institute Trade Warranties. 


b. If the Owner ie « welf-inourer, the Charterer shall pay to the Owner « sum equi-alent to the aciual cost of war risk 


insurance mentioned above. 


c. In the event all or any part of the insurance of any description on the Vessel shall become vitieted, susnended, 
lapned or terminated from any cause arising out of or as a renult ol onlers, neta on omissions of the Charterer of any 
persone acting for the Charterer, the Charterer nhall indemnify the Owner njuinst any lows, damage or expense suffered 
or sumtained hy him as a result of such vitiation, suapennsion, lapse or termination: lrovided, however, that the Owner 
shall credit the Charterer \..9 any savings in respect of auch premiums from the time of such vitiation, suspension, 


lapee or termination. 


d. In the event ell of any part of the war rink inaueance on the Vennel or its crew expires, whether by reason of the 
automatic termination clause of the policies or otherwine, nnd the Owner in unable to obtain adequate covernge either 
from the Government of commercial wnderwritern, the Charterer ngreen to indemnify the Owner against any loss, damage 
or expenne incurred by the Owner or the Vennel which, lmt fur the terminy sion for nnch inaurance, would have been 
covered thereby. 
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Gavatving substantial delay, expense, or tink to the Vessel or hee cargo) which have not heen promptly conhimed ia 
writing by the pernon giving auch orders, 
’ 


‘ 


f. In the event of lose or expense to the Versel cunmed by ice which would he recovered under the terme of « full 
marine bull form of insurance policy but which is excluded from much policy by the provisions of the American loatitute 
Trade Warranties, such loss, damage or expense shall be made guod hy the Charterer but only to the extent not covered 


by insurance. . 
3. ALTERATIONS. 


a. The Charterer shall be at liberty to install nny equipment or defensive armament (including demagnetization by 
installed equipment or other process, e.g., degaunsing, wiping or deperming), to make alterations end additions incident 
to the nervice in which the Vessel is to be used, and to install any additional gt» % equipment for loading, carrying oF 
discharging cargo beyond that on board at the beginning of thie Charter. Such work shall be dove at the Cherterer’s 
expense and on its time, and shall not be such an to affect the seaworthiness of the Vessel or the salety of the crow, 
or as to be in contravention of any applicable law of the United States or regulation made purnuant thereto. Such 

+ Equipment, armament, materials, and gear so fitted are to be the Government's property; and the Charterer shell remove 
the same together with any such alterations and additions at its expense before redelivery, and shall restore the Veesel 


to her conditio» prior to such changes (ordinary wear and tear excepted). 


4. DANGEROUS CARGO. 


The Charterer (except as ‘to matters affecting only the stability of the Vessel) shall be exclusively respons: ‘le for 
proper loading, stowage and diachérge of goode of an inflammable, explosive of dangerous nature, and shall comply with 


all applicable regulations and furnish any neoceneary fittings. 


5. LIBERTIES. 


a. The Contractor, Master and Vessel’ shall have liberty to comply with any orders or directions as to loading, de 

+ parture, arrival, routes, ports of call, stoppages, discharge, destination, delivery or otherwise howsoever given hy the 
gove.nment of any nation or department thereof or any person acting or purporting to act with the authority of evch 
government or of any department thereof, or by any committee of person having, under the terms of the war risk «our 
ance on the Vessel, the right to give auch orders or directions, and if by reason of or in compliance with any euch 
orders or directions anything is done or is not done, such shall not be deemed a deviation of breach of orders of 
neglect of duty by the Mester or the Vessel. Delivery or other dinporition of the goods in accordance with euch orders 
or directions shall be « fulfillment of the contract voyage. The Vesse! may carry contrabagd, explosives, munitions, 


warlike stores, hazardous cargo, and may sail armed or unarmed and with or withov’ convoy. 


6, FUEL. 


If the Owner is uneble to obtain sufficient fuel for the Veosel, it shall be the duty of the Charterer to provide such fuel 
and any detention solely because of lack of fuel shall be for the eccount of the Charterer. 


7. SECURITY. 


If the Government shall notify the Owner that the employment or the continued employment of the Master or any member 
of the crew is prejudicial to the interest or endangers the necurity of the United States of America, the Owner shall 
make any changes necesnary in the appointmen ny conts to the Owner or -asioned by auch changes ehali ve 


reimbursed by the Charterer, 
8. DETENTION, 


a. Except to the extent that lons uf time ie caused by the failure of the Owner to exercise due diligence to keep the 
Veasel working and to prevent loss of time, payment of hire phall not be reduced because of: 


(i) The happening of any event linted in Article 17(n) of thie contivct cocsed by the fault of the Charterer or 
caused of contributed to hy war or warlike acts, aniling in convoy, operating (contmry to peacetime custom) without 
lights or pilots, navigating or mooring in (contsary to peacetime custom) unlighted, unhnoyed, or overcrowded waters, 
excessive unage (because of war or warlike conditions) of machinery of equipment, navigating (contrary to peecetime 
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retur. ‘om such c ber’: --t. Provided, however, that if the repairs were necessitate) by a cause other than thone 
specitied i. wu, 20 ‘e+ hire shali be paid for the period which would have been necesssry to place the Vensel ina 
seaworthy ~ondition if adequate repair facilities had beon available. The period which would have been necessary for 
such rer st ‘fader: .» fecilities had been available shall be agreed upon between the Owner and the Contracting 
Olficer ac to 10 agree shall b> deemed « Dispute and shail be settled under Article 30, 
s b ‘tirae for which the Owner receives fall hire under thie Article it shall be the duty of the Owner 

to ~ tis Chartezer. Savings, for the purpose of this paragraph, shall have the same meaning as that 
Ber ket im rer c 4 5(e) of thie Contract. 
c Ifa general average w)tumdion arises and the Owner becomes entitled to recover in General Average from bull 
underwriters, ca:go, or other interests in the adventure for sacrifices of wages, stores, or other like expenditures which 

1 would otherwise be for the account of the Owner under thie Contract, the Charterer shall be credited with any secovery 


obtained by the Owner {a respect of all such expenditures incurred by the Owner during any perio:' when the Charterer 
is liabie to the Owner for hire under the terms of this Article. _= 
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a). Spectal Provisions (Continued from page 15 
AhGst BK 42. 


Prigricaes Clause. Pursuant to authority of the Defense Production her of 
1950 at amended and provisions of Business and Defense Services Administration 
Keguiacion No. 1, priority rating DO A-3 snall be used to obzain ratable ships' 
stores and controlled snipe’ materials required under this contract, 


-n. Ovecrime Ciavse. Any time tne vessel is detained in a port or a hold 

position awaiting discharge for a period in excess of 10 days through no fault of 
tue Contractor, tne Government shall zseimburse tne Contractor commencing’ after the 
tentn Gay, Tor watcn <tancing overtime of officere only on weekdays (Saturdaye, 
Sundeyt ana aoliaays excepted) necessarily incurred in accordance with Union Agree- 
“ment during tne perisd cca watches are broxen. The period referred to above shall 
be cumulative during any one voyage wnile awaiting discharge, and such overtime 
p&yadle under this clause shali cease while the vessel is discharging at any given 


port. ? 


\o) Launcr, Hire Ciause. If overtime is payable by tne Government under the above 

cieuce, launch noire costs during tne same period, incurred in accordance with Union 
Agreements, snaii ve payabie by che Government except that such costs for Saturday, 
Suncey ana noliaays srall also be for the Government's account. 


a Ine Contractor warrants that the freight rate does not include any contingenc: 
a-lowance tc cover tne possibility of increased cost of performance resulting from 
increases in il? tne manning scaie and ratings constituting the Vessel's complement 
as sect fortn in Scnedute A, oy reference incorporated hevcin, or (2) the total wages 
payable co tne Vecsel's compiemenc as set fortn in Schedule A; or (3) the cost of 
Subsistence as set forth in Scheduie B, by reference incorporated herein; or (4) the 
cost of che vessel's scores as set forth in Schedule B. The Charterer and Contractor 
agicee Chat increases or dtcreases in cost of performance shall be subject to escaiation 
Upwatd OF Gownwaca az set forth in (3) tnrougn :4) telow. It is agreed that escalation 
sMail not become effeccive until date vessel is sccepted on hire, but that the hase date 
for escaiation purposes shail be _ 27 March 1967 fans __. the contractor paying 
fo: any inereases in items covered by escalation prior to date vessel accepted on hire. 
Scnedules A and B referred to above shall be submitted by the Contractor showing costs 
Oo 27 aren IGF . 


z) For tne purpove of this ciause ‘/i) the term "total wages" includes but is 
noc iimicted to basic wages, pension and weifare costs, vacation pay, and ary other 
fring2 benerits or other payments, and related taxes, paid as a result of collective 
bacgaining agzceaments, and the respective percentages of the overtime for each depart- 
ment of the Vorse!, all as eet forth in Scheduie A; provided, however, that if a 
re.icion of any such agreement makes ar adjustment in overtime hours as a result of 
& change sf tre work week or in fringe benefits and by reason thereof, the Contractor 
pays totéi wages in excess o: or lees than those set forth in Schedule A, "total 
wages" small inciude ali overtime incurred by reason of such adjustment; (ii) the 
tcrm "stores" meana the stores of the Deck, Engine, or Stewards Department of the 
Vecsei; ‘iti’ the corm "subsistence" means the provisions used in subsisting the 
Ciew members. 


‘3? in che event that aiter 27 March 1967 __ the price for 
ftorec and subsistence snall be in excess or less than the prices shown in Schedule 
B. upon commencement of the effirctive date, payment will be made by the Charterer 
or cradic: by the Contractss ivr adjuscments upward or downward in accordance with 
Lhe proceaurers set fortn in Schedule B, 


f4) in tne e-ene that afters 27 March 1967 the Contractor 
Steril be .equived to pay, as a result of collective bargaining agreements total 
waxes CO Lhe vessKoite complement in excess or less than those shown in Schedule A, 
commencing upon che effective date, payment will be made by the Charterer or credits 
by tne Contracter for adjustments upward or downward, not less frequently then every 


three montn:. 


9) Fatiure of the parties to agree upon an adjustment as provided in this 
Clauce eMari be deemea to be a dispute as to a question of fact within the meaning 
vi (he Caatse encitied "Disputes." 
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1. Interest (May 1963). Notwithstanding anv ather Proviston of this contract, 4B 
unless paid within 30 days all amounts that become pnyoble by the Contractot to 
the Government under this contract (net of any applicable tax credit under the 
‘Thternal Revenue Code) shall beam.interest at the rate of six percent per annum ry 
from the date due until paid and shall be subject to adjustments as provided by 
Part 6 of Appendix E of the Armed Services Procurement Regulation, as in effect 
on the date of this contract. Amounts shall be due upon the earliest one of 
* (i) the date fixed pursuant to this contract, (ii) the date of the first written 
demand for payment consistent with this contract, (iii) the date of transmittal 
be the Government to the Contractor of proposed supplemental agreement to con- 
firm completed negotiations fixing the axount, or (iv) if this contract provides 
for revision of prices, the date of written notice to the Contractor stating the 
amount of refund payable in connection with a pricing proposal or in connection 
with a negotiated pricing agreement not confirmed by contract supplement. 


2. Price R-duction for Defective Cost or Pricing Data--Price Adjustments 
(March 1963). { 

(a) This clause shall becqme operative only with respect to any change or 
other motification made pursuant to one or more provisions of this contract which 
involves a price adjustment in excess of $100,000, excépt where the price is 
based on atlequate price competition, established catalog or market prices of 
- commercial items sold in substantial quantities to the general public, or prices 
set by law or,requlation. The right to price reduction under this clause sha.l 
be limited to such price adjustments, 

(b) If the Contracting Officer determines that any price, including profit, 
\ or fee, negotiated in connection with any price adjustment under this contract 

was increased by any significant sums because the Contractor or any subcontractor 
in connection with a subcontract covered by paragraph (d) below, furnished incom- 
plete or inacurrate cost or pricing data or data not current. as of the date of 
execution of the Contractor's Certificate of Current Cost or Pricing Data, then 
CS such price shall be reduced accordingly and the contract shall be .modified in 
writing to reflect such adjustment. : 

(c) Failure to agree on a reduction shall be a dispute concerning a question 
of fact within the meaning of the "Disputes" clause of this contract. 

(d) The Contractor agrees to insert the substance of paragraphs (a), (b) and 
(d) of this clause in each subcontract hereunder that exceeds $100,000. : 


Fg 


LY 
3. Audit--Price Adjustments(Sep. 1964). 5 : 

(a) This clause shall become operative only with respect to any change or 
ther modification made F.Tsuant to one or more provisions of this contract which 
involves a price adjustment in excess of $100,000, unless the price adjustment is 
based on adequate price competition, established catalog or market prices of 
commercial items sold in substantial quantities to the general public, or prices 
set by law or reg lation, 

(b) For purposes of verifying that cust or pricing data submitted in conjuoc- 
tion with a contract change or other modification involving an amount in excess of 
$100,000 are accurate, complete and current, the Contracting Officer, the Comp- 
troller General of the United States} or any authorized representatives, shall-- 
untti the expiration of three years from the date of finai payment under this 
contract--have the right to examine those books, records, documents and other 
supporting data which will permit adequate evaluation of the cost or pricing 
data submitted, along with the computations and projections used therein, which 
were available to the Contractor as of the date of execution of the Contractor's 
Certificate of Current Cost or Pricing Data. 

(c) The Contractor agrees to insert the substance of this clause in all sub- 
contracts hereunder in -xcess of $100,000 so as to apply until three years after 
final payments under the subcontract and only when the change or other modification 
to the subcontract results rrom a change or other modification to the Government 
prime contract. 


4. Subcontractor Cost and Pricing Data--Price Adjustments (May 1963). 
(a) Paragraphs (b) and (c) of this clase shall become operative only with 
respect «> any change or other modification made pursuant to one or more provi- 
sions of this contract which invdives a price adjustment in excess of $100,000. 
The requirements of this clause shall be limited to such price adjugtments,, 


0008 ape mes 
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(bd The Contractor shall require subcontrectors NUreunc-=: to qubmit coat or 
pricing data under the following circumstances: (1) prior te -~ard of ‘any ‘cost- 
“reimbursement type, incentive, or price redetermination sudccsatract; (11) prior to 

the award of any subcontract the price of which {s expected co exceed $100,000; 
(iii) prior to the pricing of any subcontract change or othez modification for 
which the price adjustment is expscted to exceed $100,000; except in the case of 
(ii) or (iii) where the price is based on adequate price competition, established 
catalog or market prices of commercial items sold in substantial quantities to 
the general public, or prices set by law or regulation. 

(c) The Contractor shall require subcontractors to certify that to the best 
of their. knowledge and belief the cost and pricing data submitted under (b) above 
is accurate, complete, and current as of ths date of execution, which date shall 
be. ds close as possible to the date of agreement on the negotiated price of the 
contrect modification, 

(d) The Contractor shall insert the substance of this clause including this 
paragraph (d) in each subcontract hereunder which exceeds $100,000, Me 


5. Equal Opportunity Clause (Apr. 1964). 
(The foilowing clause is applicable unless this contract is exempt under the” 


rules and regulations of the President's Committee on Equal Employment Opportunity 
(41 C.F.R. Chapter 60)). “Exemptions include contracts and subcontracts (1) not 
exceeding $10,000, (ii) not exceeding $100,000 for standard commercial supplies 

or raw materials, and (iii) under which work is performed outside the United Stetes 
and no recruitment or workers within the United States is involved. 


During the performance of this contract, the Contractor agrees as follows: 

(a) The Contractor will not discriminate against any employee or applicant 
for employment because of race, creed, color, or national origin, The Contrac- 
tor will take affirmative action to ensure that applicants are employed, and 
that employees are treated during employment, without regard to their race, . 
creed, color, ‘or national origin. Such action shall include, but not be limited 
to, the following: employment, upgrading, demotion, or transfer; recruitment 
or recruitment advertising; lay-off or termination; rates of pay or other forms 

“af compensation; and selection for training, including apprenticeship. The 
C-..ttactor agrees to post in conspicuous places, available to employees and 
applicants for employment, notices to be provided by the Contracting Officer 
,Setting forth the provisions of this nondiscrimination clause. : 

(b) The Contractor will, in all solicitations or advertisements for employees 
placed by or on behalf of the Contractor, state that all qualified applicants will 
receive consideration for employment without regard to race, creed, color, or na- 
tional origin. r 

(c) The Contractor will send to each labor union or representative of workers 

«with which he has a collective bargaining agreement or other contract or under- 
standing, a notice, to be provided by the Agency Contracting Officer, advising the 
said labor union or workers’ representative of the Contractor's commitments under 
this nondiscrimination clausé, and shall post copies of the notice in conspicuous 
pleces available to enployees and applicants for employment, 

(d) The Contractor will covply with all provisions of Executive Order No. 
10925 of March 6, 1961, as amended, and of the rules regulations, and relevant 
orders of the President's Committee on Equal Opportuhity created thereby. 

(e) The Contractor will furnish all informatioh aad Teports required by 
Executive Order No. 10925 of March 6, 1961, as amended, and bv the rules, regu- 
lations, and orders of the said Committee, or pursuant thereto, and will permit 
access to his books, records, and accounts by the contracting agency and the 
Committee for purposes of investigation to ascertain compliance with such rules, 
regulations, and orders. 

(f) In the event of the Contractor's nencompliance with the nondiscrimina- . 
tion clause of this contract or with any of the said rules, regulations, or 
orders, this contract may be cancelled, terminated, or suspended in whole or in 
part and the Contractor may be declared ineligible for further Government con- 
tracts in accordance with procedures authorized in Executive Order “o. 10925 of 
March 6, 1961, as amerded, and such other sanctions may be imposed and remedies 
invoked as provided in the said Executive Order or by rule, regulation, or order 
of the President's Committee on Equal Employment Opportunity, of as othérwise: 
provided by law. ; 
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(rf) The Contractor will include the provisions of paraz-raphs (a) through (g) 
in every subcontract or purchase order unl7s5s5 exenpted by rules, reguistions, or 
orders of the President's Committee on Equal Employment Opportunity issued pursuant 
to section 303 of Executive Order No. 10925 of March 6, 1961, 25 amended, so that 

‘such provisions will be binding upon each subcontractor or vercor. *The Contractor 
will take such action with respact to any subcontract or purchese order as the 
contracting agency may direct as a means of enforcing such Provisions, including 
sanctions for noncompliance: Provided, however, that in the event the Contractor 
becomes involved in, or is threatened with, litigation with a subcontractor or 
vendor as a result of such direction by the contracting agency, the Contractor 
may request the United States to enter into such litigation to protect the interest 


of the United States. 


*Unless otherwise provided, the "Equal Opportunity" clause is rot required 
to be inserted in subcontracts below the second tier, except for subcontracts in- 
volving the performance of "construction work" at the "site of construction" (as 
those terms are defined inthe Committee's rules and regulations) in which case 
the clause must be inserted in al] such subcontracts. Subcontracts may incorporate 


by reference the "Equal Opportunity" clause. 


t 
(Reference in Clause 5. above to "PFésident's Committee on Equal Employment Opportunity" 
(shall be read as “Secretary of Labor,” and reference to "Executive Order No. 10925” 
(shall be read as "Executive Order 11246 of 24 September 1965." 
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(Revised January 1967) “ANNEX C" 


Communications Capability. The Owner represents that the Vessel is equipped with 
the following minimum communications capability and further =zrees to install 
additional radio crystals as may later be required by the Che-rterer: 


’ 


(1) A radiotelegraph station as outlined in Subpart R, Part 83 of the Federal 
Communications Commission Rules and Regulations as evidenced by a current Cargo: 
Ship Safety Radiotelegraphy Ce>tificate and/or FCC Station License. 

(2) - One radio receiver, high-frequency: Minimum frequency range 2-24 MCS, 
A-1/A-2/A-3 emiss’on, (SEPARATE FROM MALIN RECELVER) 


(3) One radio transmitter, high-frequency: Minimum frequency range 2-24 MCS, 
A-1 emission. 


(4) One HF radiotelephone transmitter/receiver ‘'simum frequency range 2-3 MCS,- 
A-3- emission, 


(5) Crystals for operation on the following output frequ.: ies: (ALTERNATE MEANS 
OF FREQUENCY CONTROL PERMITTED PROVIDED THAT FRTw :N TOLERANCES NOT EXCEEDED) 


HF Radiotelephone 
MF Transmitter HF Transmitter Transmitter/Receiver 


432 KCS 2836.0 KCS 2670.0 KCS 
444 Kcs ° 4150.0 KCS 2716:0 KCS 
468 KCS 4289.Q KCS 2350.0 KCS 
: 6453.0 KCS 2825.9 KCS 
8578.0 KCS 2182.0 KCS 
12867.0 KCS 2550.0 KCS 
17156.0 KCS 2738.0 KCS ‘ 
22443.0 KCS : , ‘. ‘where equipment 
3216.0 XS ~ (characteristics permit) 
fhe above requirements are not intended to restrict the utilization of the installed 
radio equipment for normal comminications~on other assigred or required frequencies, 


. . 


ONLY COPY AVAILABLE 
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WASHINGTON, LU, &. 4U5yU 


S. "ELWELL” 


Contract No, NO003367TC421 s 
Amendment No, 1 


Date: 22 Nov 67 . 


THIS AGREEMENT entered Into this date between the UNITED STATES OF AMERICA ' 
(hereinafter called the “"Government'') represented by the Contracting Officer! 
executing this document and _BATTERY STEAMSHIP CORP. 


(hereinafter called the Contractor") 
WITNESSETH THAT 


- WHEREAS the Government and, the Contractor entered Into Contract : 
_NO003367TC421 for the time charter of the S.S. "ELWELL” os 
hereinafter called the "ship", which provides in the WAR RISK ADDENOUM that tue 
Government shall reimburse the Contractor for war risk bonuses for which the} 
Contractor is responsible by reason of applicable collective bargaining agreements, 
and r 


‘ : 
WHEREAS existing collective bargaining agreements prov’ e for war risk bonus as 


payments to crew members aboard vessels traversing a South est Asia area more 
definitely defined in the bargaining agreement and therefore the Government has 
become obligated under the aforementioned contract provision for these bonuses, 
and : 


WHEREAS the Government and the Contractor have agreed that In.order to ; 
reduce administrative overhead and facilitate such war risk bonus payments, such 
payments will be computed and paid on the terms and conditions as set forth below, 


NOW, THEREFORE, it is mutually agreed as follows: 


1. The ship is a C2 type vessel which in according with manning 
and wage scales requires a complement of 12 personnel. Under the 


provisions of this scale the combined daily wi wage of its officers and crew is $ 773-79 


Social Security and other applicable taxes on this daily wage are subject to 
fluctuation. The contractor has agreed to 6% as settlement of these taxes or an 
agreed base rate Including wates and ail taxes of $ 820.00. 


2. The daily wage computed as above shall be the base rate for computation 
of war bonuses required in accordance with existing collective bargaining : 
agreements which provide for the payment of 100% of base pay. 


3. The foregoing base rate shall be subject to downward adjustment In the 
event the complement of the vessel, on any voyage for which area bonuses are 
claimed, was less than provided In the manning and wage scale. 


4, The base rate shall be subject to an adjustment upward or downward In 
the event the wage scale or vessel's complement Is increased or decreased as a 
result of a collective bargaining agreement. Such Increase or decrease In the 
event of a chance In basic wages shall be re-computed and shall be effective on 
the commencement date defined in the collective bargaining agreement. 
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time after the “ship. leaves the bonus area or at thirty (30) day. Intervals oo 
if the ship Is detained In the bonus area, bs 


The procedure for preparing such invotces will be as follows: 


Invoices will contain certification as to the dates of entry 
and departure Into and from the bonus area, or notation that the ship ts 
being detained In the area, The amount of the Invoice will be computed 
on the days In the area at the base rate per day with proper deductions 
If the vessel's complement was less than Indleated In the manning and 


wage scale, 


Each Invoice will contain the following certification: i 

"The Contractor certifies that the foregoing period the ship 
was In the bonus area ind the complement of the ship during this period 
as Indicated above are both true and correct. The Contractor further 
certifies that the amount claimed was based on the perlod and complement 
as shown and is properly owing In accordance with Amendment No, 1. to° 
Contract NO00336 71642 121 AL j - 
This procedure may be chanced by mutual agreement. 


6. This amendment shall be deemed cancelled on the effective date 
of the deletion from collective bargaining agreements of the requirement 
‘to pay area bonuses or a determination that further payment of erea 
bonuses is no longer warranted in the area as define’ in collective 
bargaining agreements in force on the effective date of this amendment. 


7. All other terms and conditions of the*contract remain the same. 


IN WITNESS WHEREOF, the parties hereto have executed this 
Amendment as of the day and year first above written.— 
BATTERY STEAMSHIP CORP. "ZA THE UNITED STATES OF AMERICA 


"BY 


Contracting Of fyeer 
' Milltery Sea Transportation Service 
Department of the Navy 


CERTIFICATE 


1, DAVID W. SWANSON » certify that | am the FRES IDENT 
of the corpo. ation named as Contractor hereln; that Ivo 
who signed this Amendment on behalf of the Contractor, was then 
of seid corporation; that seid Amendment was duly signed for and in behalf 
of said corporation by authority of Its governing body, and Is within the 
scope of its corporate powers, 


IN WITNESS WHEREOF, | have hercunto affixed my hand and the seal pe 
 sa}d corporation this tnd, day of Novanber \ 
vie A - t ' 
bane  adbon me ey es cou ies pe shud “~— 
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: DATED: 22 Nov 47°. ; $3;.7 ELWELL ® Contract Ko. NO0033671.C421 ee, 
i SCALE OF WAGES AND MANNING TABLE FOR CREW YEMBERS Fontosed vith --- - : 
' AS SF ‘Sune 16, 1967 #3 Yodified ‘9/25/67 Anondnent n Lae 
a EEE a nS aR = j 
4 ' 
— a o 
| BASE RATE. ||BASE RATE DAILY RATE : . 
L . FER FER MONTH 
_||_ OFRICERS_AND a CREW en | _MONTR____} PIUS_6% ; 
% i‘ ial MASTER 1741 62 ; 
ae 4 
| ay! ay CH MATE \__ 1 059.55 i 
Res pet 4h 2nd MATE 
“ 12]\3ra MATE (692.33) v 


tic |. || CHIEF STEWARD 
»LLih |p ener _coox 

| aif.__.|2]] 20a coox/sarr : 

_ |11) ara coox 

i '6|| meSsvaN (327.56) 


» os 
je ge 


1 


16 


“a 3 | PIRENAN-WATERTENDER (422.58) 


oe 3s a "_ Tor. 


"1 | BCATSWAIN_ 


DECK MAINTENANCE mas 
ABLE SEAMEN (422.58) 
ORDINARY SEAMEN (329.90) 
RADIO OPERATOR 


CH. ENGINEER 
1st ASSISTANT ENGINEER 
2nd ASSISTANT ENGINEER 
3rd ASSISTANT ENGINEER (692.33) 
ELECTRICIAN 


OILER (422.58) 
WIFER (392.47) 


i a : im 
ERE 0 23,213.82, _ 24,606.65, 


TOTAL PER DAY (ACTUAL) $ 773.279 uae $ 820.21 


TOTAL FER DAY TO NEAREST $10.CO $ 820.00 


Apprentice Engineer 


wau.. UNIONSs M.M&P. = ME. 


° 


ia COPY Ava 
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ILABLE . 7 


CERTIFICATE © 


This is to certify that, to the best of my knovledge and 
Delief, the above manning and wage scale of the SeSe "ELWZLL” 
submitted to the Contracting Officer in support of my request for 
expedious payment of area bonuses, is accurate, complete and current as 
of the cate of execution of this certificate. 

For purposes of verifying that the ebove data is accurate, complete 
and current, the Contracting Officer or his authorized representative, 
until the expiration of three (3) years from the date of final payment 
under this contract, shall have the right to examine any books, records, 
documents »-.other supporting data of the Contractor which will permit 
adequate evaluation of the avove data along with any computations which 
were available to the Contractor as of the date of execution of the 
above certificate. . 


22 Nov 67 


(Date of Execution) et 


4 


' 


| 


| 
| 
| 
! 


| 
| 
| 
| 
| 
| 
| 
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FIRST ORIGINAL 


DEPARTMENT OF THE NAVY 
MILITARY SEA TRANSPORTATION SERVICE 
WASHINGTON, D. C. 20390 


’ S. S. EWELL 

‘ Amendment No. ame 

‘ Contract NOOOS367ICLOL 
Date June 4, 1968 


THIS AGREEMENT entered into this date between the UNITED STATES OF AMERICA 
(hereinafter called the "Covernment") represented by the Contracting Officer 
executing this document and Battery Steamship Corp (hereinafter called 
the "Contractor") 


WITNESSETH THAT 


WHEREAS the Government and the Contractor entered into Contract NO003367TC421 
for the time charter of the _S.S. ELWELL (bereinafter 
called the "Vessel"). The contract provides in Article 10 and Article 43(n) that 
the Government shall reimburse the Contractor for certain categories of overtime 
‘and penalty time wages paid to the officers and members of the Vessel's crew in 
accordance with the terms of the Contractor's labor agreements, aad 


WHEREAS the Goverument and the Contractor have agreed that, in order to reduce 
‘administrative overhead and facilitate overtime payments which are otherwise for 
the acccunt of the Government, overtime and penalty time oayments will be computed 
on the basis of a flat daily rate and paid on the terms and conditions set forth 
below. 


NOW, THEREFORE, it is mutually agreed as follows: . 


1. Retroactive to and commencing on 16 June 1967, in lieu of ‘the payment of 
actual overtime and penalty time otherwise for tne account of the Government under | 
the provisions of Article 10(b), (c), (a), (e), (f) and Article 43(n), the Govern- 
ment shall pay the Contractor $42.00 per day or pro rata for part thereof for all 
periods the Vessel is on-hire except far tnoose periods for which the Government 
has reimbursed the Contractor for overtime and penalty time. 

1 

2. Experges for overtime and penalty time otherwise for the account of the 
Govermment and incurred betveen 16 June 1966 and 16 June 1967 shall be settled by 
the Govermment paying to the Contractor $35.00 per day or pro rata for part thereof 
for all periods the Vessel was on-hire except for those periods for which the 
Government has reimbursed the Contract r for overtime and penalty time. 


3. The aforementioned provisions for payment shall not be applicable during 
any period the Vessel is off-hire. 


k. The aforementioned lump sum payments shall not apply to overtime or 
penalty time incurred as a result of emergency alerts caused by military acticn 
where the Government or its representative has requested in writing or confirmed 
in writing that the officers and crew members remain aboard the Vessel. Under 
these circumstances actual overtime or penalty time incurred shall be for the 
account of the Government and payments made based on submission of invoices and 
supporting documentation. For any period the Contractor shall be entitled to pay~- 
ment under this paragraph 4, it shall not be entitled to the $42.00 per day set 
forth in paragraph ) above... 


_ . 5a. The. foregoing. lump sum payments set forth in paragraph 1 above shall be 
subject to renegotiation in the event of increases in overtime and penalty time 
rate or_cbanges in work rules resulting from changes in the Contractor's labor 
egreements. : 


. 


i: “6% “ALL other: terms and conditions of the contract remain the same. 


| ees ee ae 
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IN WITNESS WHEREOF, the parties hereto have executed ~-is Amendment as of 


the day and year first above written. s 
MEAL» ri 
Le Zbl LA” THE UNITED £T[ATES OF AMERICA 
rie Hare 7 
4 . iV 
BY IVO. MATKOVIC BY 


an VICE PRESIDENT 


Conzracting 
Military Sea Transportation Service 


} O : (Title) Department of the Navy 


CL ; CERTIFICATE 
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DEPARTMENT OF THE NAVY 
MILITARY SEA TRANSPORTATION SERVICES 
WASHINGTON, D. C. 20390 


SS ELWELL 

Amendment No. 3 

Contract No. N00033671C421 
7 August 1968 


»THIS AGREEMENT enter: ' into this date between the UNITED STATES OF AMERICA 
(hereinafter called the "Government") represented by the Contracting Officer executing 
this document and BATTERY STEAMSHIP CORP. (hereinafter called the "Contractor") 


WITNESSETH THAT 


WHEREAS the Government and the Contractor entered into Contract NO0023671C421, 
as amended, for the time charter of the SS ELWELL for a period of from about twelve (12) 
to about fifteen (15) months or termination of the voyage then current, charterer's 
option, and 


WHEREAS the Government and ‘ontractor have agreed that the vessel shall be 
redelivered on arrival Pilot Stat Puget Sound or equivalent distance to Pilct 
Station Columbia River, Contracto: s option, vice U. S. Gulf, on the terms ang condi- 
tions set forth bel ow. 


NOW, THEREFORE, Contract NO003367TC421, as amended, is-further amended as follows: 


1. Upon terminatic +» of the contract period, the vessel shall be redelivered on 
arrival Pilot Station Puget Sound or equivalent distance to Pilot Station Columbia River, 
Contractor's option, vice U. S. Gulf. Contractor to nominate range of redelivery 5 days 
prior to arrival of vessel in the Pacific North West. 


2. The Government shall pay the Contractor $11.500 in consideration for the change 
in redelivery. - 


3. Repatriation of the c: ew shall be for the Contractor's account. 


4. The Contractor waives all damage claims except those based on damage reports 
submitted with the Contractor's letter dated 5 August 1968. 


5. The Contractor waives redelivery notices. 


' 
6. No off-hire survey will be conducted except notation of fuel on board on 
arrival at redelivery point. 


7. Prior to proceeding to the redelivery point, the Government shall remove all 
sheathing, if any, and broom sweep at Inchon, Korea, and upon completion thereof, the 
vessel shall proceed promptly to the redelivery area. 

ceeeh* hbase, 4 
: B.. All’ other terms and conditions of the contract remain the same. 


.’ IN WETNESS WHEREOF, the parties hereto have executed this Amendment as of the day 
* and year first above written. 
; \s A 


BATTERY, STEAMSHIP CORP. i THE UNITEP/STATES OF /AMERICA 
"3 0 Mal gt dae” Nh t 
BY. s Ae \ @ Li fa oN BY ‘ VA ——— ' 
i ae ; ““Contract ing/ Officer ; 
Vice President Mili¥ary Sea Trans tation Service ; 

(Title) : Depar tment the Navy 


[ 
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Exhibit A, Contract No. N00033677TC421 with 
Amendments 1, 2 and 3. 


fensir inate 


1, David W.Swanson, certify that ‘am the President. “_of corporation 
named as Contractor herein; that yo Mathkovic who signed this amendment on 
behalf of the Contractor was then view peocidont Of said corsoration;’ that said 
amendment was. duly signed for: and in behalf of said corporation by authority of its 
governing body and is within the scope of its corporate powers. 


IN WETNESS WHEREOF, | have hereunto. affixed my hand and the seal of said corpor- 
‘ation this 19° day of Sept.- 1968. ~ gtk F 


5 fa. re ane ei i tikt Ale le (pyre ter 


ee oo om ais* Ao “yh 


2 (CORRSATE. SEALY = 98+ 


We 
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Exhibit B, Letter Dated August 5, 1968. 


id ee re en thle 


Cy) Us 
Nhs EOWEDL 7 &. Cy m ie 
55 ul wis ~*~ OT r, 


iS. vie FOUNDED 162) A pie > 
RY — ‘wil 
A oa . ‘SHIPOWNERS AND OPERATORS wy 


8O BROAD STREET 
TELEPHONE 


NEW YORK, N. Y. 10004 HA $-4240 
7LE ADOREES Tw 


ELL NEWYORK: ; 4 be 


. 


August 5, 1968 


Commander 

MSTS 

Department of tne Navy 
Code 10-3 

Washington D. C. 20390 


S. S. Elwell T/C Contract No. N0003367TC421 


Gentlemen: 


We close copies of damage notices which have been presented 
to and acknowledged by your local representatives at the time 
of occurrence: 


PORT 


Sattahip 7/29/67 ge 
Sattahip 7130/67 
Sattahip 8/7/67 

Sattahip 8/9/67, 

Sattahip : = 8/9/67 

Sattahip 8/9/64. 

Danang 11/9 to 11/12/67 Various 
Cam Ranh 1/17/68" 2130 
Cam Ranh 1/18/68. : 1940 
Cam Ranh 1/19/68 | 1405 
Cam Ranh 1/19/6 2200 
Cam Ranh apie eg unknown 
Vung Ro 1/24/68 2045 
Vung Ro 1/24/68 Various 
Vung Ro 4/25/68" 7 Various 
Vung Ro ay 4/08 Various 
Vung Ro ' 1/25/68 Various 
Vung Ro. 1/26/68 Various 
Vung Ro 1/24/68 . Various 


Vung Ro ¥ 25/68 Various 


@ 


iy 


\ 
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Exhibit B, Letter Dated August 5, 1968. 


PORT 


Nha Trang 
Sattahip 


DATE 
1/26/68 
8/1/67 


HOUR 


2300 
1356 


Note: This last one is also accompanied by our letter to 
MSTS, Brooklyn, dated September 19, 1967. 


. 


There are considerable expenses involved in these repairs 
which we will invoice to you shortly based on actual repairs 


in some cases and estimated cost of repairs and time involved 


in the others. 


If you prefer, however to make us promptly an offer to 
liquidate all damages and save us additional time and 
administration in these matters, we will consider it. 


Very truly yours, | 


Yo 


a" 


JsAMES W. ELWELL & CO., INC. 


Vice Fresident 
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Opinion by Charles M. Metzner, J. 
Merzner, D. J.: 


Plaintiff Battery Steamship Corp. (Battery) seeks re- 
covery of $47,595 from defendant United States for dam- 
age to its ship, the SS Elwell, sustained in a collision with 
an oil barge owned by defendant Refineria Panama, S.A. 
(Refineria) during the fueling of the Elwell at Colon Bay, 
Panama, on June 25, 1967. At 1s. time of the accident, the 
Elwell was time chartered to Military Sea Transport Serv- 
ice (MSTS), an agency of the United States Government. 
Her master and crew were supplied by Battery. 

Article 16 of the charter party provided that fuel for the 
vessel could be supplied by either party or by a third party 
procured by MSTS. MSTS had ordered fuel from Re- 
fineria. While the fuel was being loaded, Refineria’s barge, 
Oilbar #4, repeatedly struck the port side of the Elwell, 
damaging her. This action seeks to recover the damage 
caused by the negligence of its alleged agent, Refineria. 
The complaint was amended on August 25, 1971, to include 
Refineria as a party defendant, but this action was dis- 
missed as time barred. 

Under the terms of Amendment 3 to the charter party, 
dated August 7, 1968, Battery waived all damage claims 
against the United States except for those enumerated in 
a letter dated August 5, 1968. The June 25, 1967 collision 
was not included in this letter. In addition, Amendment 3 
te the charter party included a waiver by Battery of that 
portion of the off-hire survey which would discover dam- 
age to tue vessel. Finally, the amendment provided that 
MSTS would redeliver the Elwell to the West Coast of the 
United States instead of to the Gulf Coast. In considera- 
tion, Battery accepted a lump sum payment of $11,500. 

At the trial, evidence of mutual mistake was presented. 
A. Dan Klyver, who negotiated Amendment 3 for Battery, 
testified by deposition that Battery intended to waive 
only that damage as yet unreported to MSTS, primarily 
any incidental damage caused by stevedores during the 
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last voyage of the Elwell before its :edelivery to Battery. 
This was the damage which would normally be found dur- 
ing the off-hire survey. Klyver testified that there was 
no intent to waive the claim for the damage that occurred 
at Colon Bay, which had already been reported to MSTS 
on June 30, 1967. 

Norton Crockett, the negotiator for MSTS, testified by 
deposition that it was his intention the* all claims not 
included in the letter of August 5, 1968, would be waived, 
but that all previously reported claims were being con- 
sidered. He was personally unaware of the Colon Bay 
claim at the time of the Amendment 3 negotiations. 

That eacii party intended the waiver to refer only to 
damage never reported, and not to include the Colon 
Bay claim, is supported by the fact that this latter claim 
for $47,595 was substantial, one not likely to be released 
in exchange for the relatively small consideratign being 
offered by MSTS. Also, Battery’s telegraphed offer of 
August *. i:58, during the negotiation of Amendment 3, 
stated spe fcally that the amount it sought from MSTS 
to cover :+ars did not include previously reported and 
substantiatc: 1 damage. 

Amendment 3 is subject to reformation so that it re- 
flects the intent of Battery and of MSTS to waive only 
claims not reported at any time. Battery Steamship Corp 
v. Refineria Panama, S.A., 513 F.2d 735 (2d Cir. 1975); 
Southwest Welding & Manufacturing Co. v. United States, 
373 F.2d 982 (Ct. Cl. 1967). 

Even though the instant claim was not waived by Battery, 
the facts indicate that the United States cannot be held 
liable for any damage caused by negligence on the part 
of Refineria, either under a contract theory of absolute 
liability or a tort theery of respondeat superior. 

Article 16 of the charter part, provided that MSTS was 
to reimburse Battery for any fuel Battery supplied and 
for reasonable incidental costs incurred in loading this 
fuel. Reasonable expenses are defined to include expenses 
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at the tanker terminal, crew overtime costs, the cost of 
loading fuel from lighterage, and similar expenses neces- 
sarily incurred in the loading of fuel. The charter party 
explicitly provided that either party or a third party 
might suyply fuel to the Elwell. This liability on the 
part of the government to pay for the necessary fuel did 
not include the furnishing of the fuel similar to Chevron’s 
obligation in Fairmont Shipping Corp. v. Chevron Inter- 
national Oil Co., 511 F.2d 1252 (2d Cir. 1975). 

In Article 8 of the charter party, MSTS does assume 
liability for damage to the vessel caused by “the Charterer, 
its agents, employees or contractors in performing the 
Charterer’s duties of loading and discharging’’ cargo. The 
handling of cargo is, however, a distinct operation from 
that of fueling. It is performed by stevedores who are 
either employees of the United States, sr under its direc- 
tion and control. The provisions of Article 8 are not in- 
corporated into Arcicle 16. Asa time charterer, with none 
of its own personnel a!,oard the Elwell, MSTS did not 
agree io be the absolute insurer of the vessel against all 
mishaps, regardless of ceuse. 

Any liability of MSTS in tort depends upon the principle 
of respondeat superior. A master is liable for the acts of 
his servants committed within the scope of employment. 
Restatement (Second) of Agency § 219. Refineria wes an 
independent contractor engaged in a distinct business from 
that of MSTS. Its only contact with Refineria was to 
place the order for the fuel and tc pay the bill. Any neglli- 
gence on its part cannot be imputed to Bartery. See, Peter 
v. Public Constructors Inc., 368 F.2d 111 (3d Cir. 1968) ; 
Tropea v. Shell Oil Co., 307 F.2d 757, 770-71 (2d Cir. 1962). 

Battery’s remedy was to seek recovery from Refineria, 
but it failed to do so in a timely manner. The complaint 
is dismissed. 

So ordered. 


Dated: New York, N. Y., August 22, 1975. 


Cxrartes M, Merzner 
U.S.D.J. 
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Amendment to Opinion by Charles M. Metzner, J. 


Battery Steamship Corp. v. Refineria 


Panama, S.A. and United Siates of 
Ameriea, 69 Civ. 2736 


Amendment to Opinion No. 42995 


In the court’s opinion dated August 22, 1975, the sentence 
on page 6, line 8, should be corrected to read as follows: 


‘‘Anv negligence on its part cannot be imputed to 
MSTS.” 
So ordered. 


Dated: September 8, 1975. 


CHarLes M, Metzner 


U.S. D. J. 
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Judgment Appealed from USDC, 
September 17, 1975, SDNY. 


his action was commenced on June 24, 1969 by the Bat- 
tery Steamship Corp. against defendant, United States of 
America. 

The plaintiff alleging that the United States was liable 
to it for damage sustained to its vessel in Panama in June 
1967. 

Plaintiff filed an amended compiaint on August 25, 1971 
naming Refineria Panama, S.A. as a co-defendant. 

Thereafter Refineria Panama, S.A. moved for summary 
judgment dismissing the complaint as time barred and the 
Court granted that motion in December 1972. 

The government then moved for summary judgment dis- 
missing the complaint against the United States in June 
1973 and the Court granted that motion in September 1973 
(opinion #39857). 

Plaintiff then appealed from that memorandum opinion 
and the Court of Appeals reversed and remanded the case 
Battery Steamship Corp. v. Refineria Panama, S.A., 513 
F.2d 735 (2d Cir. 1975). 

Thereafter this action against the United States was 
tried before the Honorable Charles M. Metzner, Distric‘ 
Judge, who after giving due delibe: ation to all the evidence, 
filed a memorandum decision (#42,995) dated August 22, 
1975 dismissing the complaint against the United States, 
it is therefore, 


ORDERED, ADJUDGED AND DECREED that the cause of action 
by plaintiff, Battery Steamship Corp., against the United 
States be and hereby is dismissed with costs to be taxed in 
favor of the United States, and ii is further 
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Judgment Appealed from USDC, 
Sepiember 17, 1975, SDNY. 


Orperep that the word ‘‘Battery’’ at line 6 of opinion 
#42,995 be changed to read ‘‘MSTS.’’ 


Dated: New York, New York, September 11, 1975. 


Cuartes M. Metzner 
U.S.D.J. 


We hereby consent to the entry of the foregoing judg- 
ment. 
DovuGcHertTy, Ryan, MaHoNeEY, 
PELLEGRINO & GIUFFRA 
Attorneys for Plaintiff 
By: s/ Ropert J. Grorrra 


Pav J. Curran 

United States Attorney 

Giusert S. FLEISCHER 

Attorney in Charge 

Admiralty & Shipping Section 
Department of Justice 
Attorneys for Defendant, U.S.A. 
By: s/ Terence GarGan 


Judgment entered 9/17/75. 


Raymonp F.. BurGHaRDT 
Clerk 
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+7 
Notice is hereby given that the plaintiff Battery Steam- 
ship Corp. appeals to the United States Court of Appeals 
for the Second Circuit from the judgment entered in the 
United States District Court for the Southern District of 


New York on September 17, 1975, both on the question of 
law and facts. ; 


Dated: New York, New York, October 8, 1975. 


DoucHerty, Ryan, Manoney, PELLEGRINO 
& Grurrra 
Attorneys for Plaintiff 


By: /s/ Ropert J. Grurrra 


Pau J. Curran 

United States Attorney 

Gilbert S. Fleischer 

Attorney in Charge 

Admiralty & Shipping Section 

Attorneys for Defendant, USA 
filed 10/9/75 


(59122) 


~ 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BATTERY STEAMSHIP CORP., 


Plaintiff-Appellant, 
against 


UNITED STATES OF AMERICA, 3 


Defendant-A,pellee. 
ON APPEAL BY BATTERY STEAMSHIP CORP. FROM A DECISION OF TH 


UNITED STATES DISiRICT COURT FOR THE SOUTHERN 
DISTRICT OF NEW YORK 


AFFIDAVIT 
OF SERVICE 


STATE OF NEW YORK, 
COUNTY OF NEW YORK, ss.: 


Juan Delgado » being duly sworn, deposes and says that he 
is over the age of 18 years, is not a party to the action, and resides 


at 510 Riverside Drive, New York . 
That on December 31, 1975 » he served 1 copies Of Joint appendix 
by Attorneys for the Respective Patties 

on 

THOMAS J. CAHILL, ESQ., 

United States Attorney 

GILBERT S. FLEISCHER, 

Attorney in Charge 

Admiralty & Shipping Section 

Department of Justice 

26 Federal Plaza 

New York, New York. 


by delivering to and leaving same with a proper person or persons in 
charge of the office or offices at the above address or addresses during 


the usual business hours of said day. x - 
iy soa 7 . 


Sworn to before me this 
3lstday of December » 1975 


7 
Qualfd in Nassau CONS 197 
Comaussion Expires 


LS er rr ne rr rr re en ee rr eR Sr oe pe pe re 
; . 
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